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FACILITY OF PAYMENT CLAUSE 
By Fred. S. Knight 


Where an insurer fails to avail itself of the option of making payment 
under the facility of payment clause and pays the proceeds of the policy 
to the executor or administrator of the assured instead of the designated 
beneficiary such beneficiary has a right of action against the insurer and 
such payment is neither a release of the claim of the beneficiary nor the 
basis for establishment of a trust in his favor of money never intended to 
be paid to him or for his benefit. Such was the decision of the Supreme 
Court of Rhode Island in the recent case of Capuano v. Boghosian, 175 
Atlantic 830; 84 Insurance Law Journal 999. 

Under the terms of an industrial policy issued on April 7, 1930 to one 
Filomeno DiSano the insurer agreed to pay the amount stipulated in the 
schedule to the executor or administrator of the insured unless payment 
was made under the provisions of the next succeeding paragraph, fam- 
iliarly known as the facility of payment clause. Under such clause the 
company could make any payment or grant any non-forfeiture privilege 
provided therein to the insured, husband or wife, or any relative by blood 
or connection by marriage of the insured or to any other person appear- 
ing to the company to be equitably entitled to the same by reason of 
having incurred expense on behalf of the insured, or for his or her burial. 
By agreement of all the parties the insured’s cousin, the complainant Flor- 
indo Capuano, received and retained the policy and paid all the premiums. 
On May 9, 1930 at the request of the insured, the insurance company filled 
ina blank in the printed form on the fourth page of the policy so that the 
endorsement provided that subject only to the provision of the policy 
authorizing payment at the company’s option to other persons, Florindo 

‘apuano, cousin, had been designated beneficiary to receive death benefit 
only. On the death of the insured complainant delivered the policy, the 
premium receipt books and the proof of death to the company and 
‘einanded payment of the policy. The company however paid the amount 
due on the policy to the executor of the estate of the insured. Capuano 
filed his bill in equity against the executor and obtained a decree adjudg- 
ing the proceeds of the policy to be held by the executor as trustee for the 
benefit of the complainant. 
The Supreme Court of Rhode Island, in reversing the decree, held 









that the facility cf payment clause was for the benefit of the insurer and 
that if the insurer failed to exercise the option of making payment under 
such clause it was liable to the named beneficiary. The Court stated that 
the payment was not made under the facility of payment clause and that 
complainant, as the designated beneficiary, was entitled to sue at law and 
recover On the policy. Payment to the executor was payment to one not 
entitled and was neither a release of the claim of the beneficiary nor the 
basis for establishment of a trust in his favor of money never intended to 
be paid him or for his benefit. 

The Supreme Court directed that the bill be dismissed without pre- 
judice to the right of the complainant to pursue his remedy at law. It is 
possible that the insurer may have to make two payments on the policy. 


SERVICE CONTRACT 


Are the so called “service contracts” actually contracts of insurance? 
Based on an affirmative answer to this question, one M. E.. Bean was con- 
victed of unlawfully making and issuing an insurance policy contrary to 
faw in State v. Bean, 258 North Western 18; 84 Insurance Law Journal 
1133. 

The contract in question was sold by Bean as agent for a corporation 
under the laws of Minnesota, which had not complied with the statutes 
relating to domestic insurance companies. The contract was issued to one 
Kink for a period of two years for a consideration of $28.50 paid by Fink. 
The Association obligated itself to spend not to exceed $100 to enable 
Tink to communicate with relatives or friends if, by reason of injury, he 
was physically unable to do so himself. In case he should be arrested for 
having wrongfully caused injury to person or property by use of his auto- 
mobile, the company agreed to furnish him with a bail bond, not exceed- 
ing $5,000, underwritten by an “authorized surety company.” The com- 
pany also agreed to defend Fink or “any member of his family, his agents 
or employees,” against civil or criminal litigation resulting from the use 
of his automobile. Tow service, and roadside repairs were also to be 
furnished in specific contingencies. However, there was no agreement to 
answer for any judgment resulting from such litigation. 

In affirming the conviction of unlawfully making and issuing an 
insurance policy the Supreme Court of Minnesota pointed out that “insur- 
ance” was defined by statute as “insurance is any agreement where one 
party, for a consideration, undertakes to indemnify another to a specified 
amount against loss or damage from specified causes, or to do some act of 

value to the assured in case of such loss or damage.” The court held that 
under the statute rendition of service may be as much compensation for 
loss from a stated event as would the payment of money and that the 
contract obligated the insurer to do not one but possibly several acts “ol, 
value to the insured in case of such loss or damage.” 
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Life] Wells Fargo Bank & Union Trust Co. vy. Mutual Life 891 
Ins. Co. of New York 


LIFE 


WELLS FARGO BANK & UNION TRUST CO. v. MUTUAL LIFE INS. CO. 
OF NEW YORK. No. 19259, 
District Court, N. D. California, S. D. Nov. 10, 1934. 
8 Federal Reporter (2d) 916. 
INSURANCE. , : 

In action on life policy containing provision for double indemnity for acci- 
dental death, evidence that death was due to inhaling carbon monoxide gas created 
presumption that death was accidental, shifting burden to insurer to show that gas 
was intentionally and purposely inhaled, and hence instruction that burden of 
proving death by suicide by preponderance of evidence rested on insurer did not 
require new trial. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

At Law. Action by the Wells Fargo Bank & Union Trust Company, a cor- 
poration, as trustee, against the Mutual Life Insurance Company of New York. 
On defendant’s motion for new trial. 

Motion denied. 


Arnold C. Lackenbach and Heller, Ehrman, White & McAuliffe, all of San 
Francisco, Cal., for plaintiff. 

Leo R. Friedman and Knight, Boland & Riordan, all of San Francisco, Cal., 
for defendant. 

St. Sure, District Judge. 

Defendant moves for a new trial upon several grounds, only one of which 
need be noticed, viz., that “the court’s instruction to the jury to the effect that the 
burden of proof to establish suicide was on the defendant insurance company” was 
error. 

The action is upon a policy of life insurance issued by defendant company upon 
the life of Walter A. Radius; the plaintiff being trustee under a trust agreement. 
The policy provides for the payment of $15,000 to the beneficiary, said trustee, 
upon receipt of proof of death of Radius occurring while the policy is in force. 
The policy contains a so-called “double indemnity” provision, by which defendant 
agrees to pay an additional $15,000 in case death’ resulted from “bodily injury 
effected solely through external, violent, and accidental means.” 

Radius’ death was caused by asphyxiation due to carbon monoxide gas, getl- 
erated by his automobile upon which he had been working in his garage. 

In his opening statement, defendant’s counsel said: 

“The defense that is pleaded and that is being urged by the Mutual Life 
Insurance Company in this case is a dual one. The first defense is one to which 
practically all of the cross-examination so far has been directed, that the death of 
Walter Radius was not effected directly and exclusively of all other causes by 
external, violent and accident means. * * * 

“Secondly, we will devote our time this morning to presenting to you a picture, 
as nearly as we are able to get the witnesses to do so, showing the financial con- 
dition, the mental condition, the mental worries, the acts and activities of Walter 
Radius, at or about the time of his death, such evidence being directed to our 
second defense, that Walter Radius took his own life intentionally.” 

_ The case was tried with a jury upon the theory above stated; the court charg- 
ing the jury upon the second issue that the burden of proving death by suicide by 
a preponderance of the evidence rested upon the defendant. 

Defendant mainly relies upon the case of New Amsterdam Casualty Co. v. 
Breschini (C. C. A. 9) 64 F.(2d) 887, to establish the error claimed. Judge Wilbur 
Was the author of the opinion in the case cited, which defendant’s counsel inter- 
prets as overruling the holding of the United States Supreme Court in Travelers’ 
Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308. In the 
McConkey Case “the action was brought upon a policy of accident insurance con- 
taining almost identical provisions with the accident provisions of the policy here 
in suit. At the trial the court charged the jury that the burden of proving death 
by suicide by a preponderance of the evidence rested upon the defendant, that the 
Presumption was that death was not voluntary, and that the defendant, in order 
© sustain the issue of suicide upon its part, must overcome this presumption and 
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satisfy the jury that the death was voluntary. That charge, as applicable to a case 
of this kind, was unequivocally approved by the Supreme Court, the court saying: 
‘Did the court err in saying to the jury that, upon the issue as to suicide, the law 
was for the plaintiff, unless that presumption was overcome by competent evidence? 
This question must be answered in the negative.’”” See New York Life Ins. Co. y, 
Ross (C. C. A.) 30 F.(2d) 80, 83. 

Defendant’s counsel quotes a paragraph from Judge Wilbur’s opinion which, 
when considered apart from its text, apparently gives support to defendant’s argu- 
ment, but a reading of the entire opinion discloses that the central idea of it is 
that the insured’s death was fully explained, therefore the trial court’s instructions 
relative to the burden of proof were erroneous. Contemplating the facts of the 
case before him, Judge Wilbur said: “There were numerous instructions upon the 
question of burden of proof and upon the presumption of accident in the case of 
unexplained injury. They are not applicable to a fully explained injury and should 
not have been given.” Page 890 of 64 F.(2d). 

In Tschudi v. Metropolitan Life Ins. Co. (C. C. A.) 72 F.(2d) 306, death was 
due, as here, to monoxide gas, and the insurance policy sued upon contained the 
double indemnity provision. In the court’s opinion, Judge Martineau used the 
following apt language, which is applicable here: “Before she [plaintiff] can 
recover she must first show that deceased’s death was due to external violence, 
and, secondly, that it was due to accidental means. The proof concededly shows 
that death was caused by monoxide gas. Death due to monoxide gas is by exter- 
nal violence. Metropolitan Life Insurance Co. v. Broyer (C. C. A.) 20 F.(2d) 818: 
New York Life Insurance Company v. Brown (C. C. A.) 39 F.(2d) 376. It being 
shown that death was due to external violence by inhaling monoxide gas, it then 
devolved upon plaintiff to show that the gas was not intentionally and purposely 
inhaled by the deceased. That burden is met by proof of death by inhaling 
monoxide gas, for the applicable presumption of law is that the inhaling of the 
gas was accidental, and death was due to accidental means. This shifted the burden 
to the defendant to show that the gas was intentionally and purposely inhaled.” 
Page 308 of 72 F.(2d). Travelers’ Insurance Company v. McConkey, supra; 
Metropolitan Life Insurance Company v. Broyer, supra; New York Life Insurance 
Company v. Ross (C, C. A.) 30 F.(2d) 80. 

The motion for a new trial will be denied. 


FORBRIGER v. METROPOLITAN LIFE INS. CO. No. 8855. 
District Court, W. D. Missouri, W. D. Dec. 12, 1934. 
9 Federal Supplemerit 94. 


2. INSURANCE. 

Under life policy dated May 15th and providing that future annual premiums 
were payable on anniversary of that date, and that it should not become effective 
until first premium had been paid and policy delivered, anniversary date was May 
15th and not May 29th when first premium was actually paid and policy delivered; 
hence notice of forfeiture for nonpayment of subsequent premium on anniversary 
date or within grace period of thirty days was not prematurely given by insurer 
on June 24th under laws of Kansas where insured became policyholder (Rev. St. 
Kan. Supp. 1933, 40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
3. INSURANCE. ) ‘ 

Acceptance of premium for reinstatement of life policy he/d not waiver 9! 
insurer’s right to declare forfeiture for premium default, where insured was given 
provisional receipt which provided that it should not work waiver of rights o! 
insurer which declined to reinstate him after physical examination and returned 
premium checks, notwithstanding unobserved irregularity in drawing one check 
which could have been corrected and which did not deprive insured of any rights 
(Rev. St. Kan. Supp. 1933, 40—410, 40—411). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Action by Elizabeth Forbriger against the Metropolitan Life Insurance Com- 
pany. On motions for judgment on the pleadings. 

Judgment for defendant. 

G. W. Duvall, of Kansas City, Mo., for plaintiff. 

William C. Michaels, of Kansas City, Mo., for defendant. 
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Life] Forbriger v. Metropolitan Life Ins. Co. 


Reeves, District Judge. 

The following appear to be the undisputed facts: 

One Emil Forbriger of Atchison, in the state of Kansas, became a policyholder 
of the defendant. The policy was dated May 15, 1919. Future annual premiums, 
according to the stipulations of the policy, were payable on the anniversary of that 
date. The policy contained a provision that it would not become effective until the 
first annual premium had been paid and the policy delivered to the insured while 
in good health. The first premium was actually paid on May 29, 1919, and the 
policy was delivered on that date. All premiums were paid on the policy there- 
after until the premium becoming due on May 15, 1932. It was not paid on that 
date or within the period of grace provided in the policy. The loan or cash value 
of the policy had been utilized by the insured, and admittedly there was no reserve 
existing on May 15, 1932. On that date, however, a dividend of $50.03 was due the 
insured. It had been the practice and custom to apply the annual dividends in 
reduction of premiums. The course of conduct between the parties, both before 
1932 and thereafter, had been predicated upon the theory that the annual premium 
became due and payable on May 15th of each year. Admittedly, the policy was a 
Kansas contract. The laws of Kansas require notice from insurer, upon premium 
default as a condition precedent to the forfeiture of the policy. Such notice must 
be given before the company can declare a forfeiture. In the case under considera- 
tion, plaintiff contends that the anniversary of the policy was May 29th, and that 
a notice given on June 24, 1932, was prematurely given. It was the contention that 
the grace period of thirty days should have expired before the company was 
entitled to give such notice. . 

After the default in the payment of premium due May 15, 1932, there was 
correspondence and negotiations between the parties. An effort was made to rein- 
state the policy and on these negotiations the premium due date was always con- 
sidered as May 15, 1932. 

Finally the insured submitted to a physical examination for reinstatement. In 
the meantime, the amount of his premium made up of the dividend above men- 
tioned and a check in the amount of $187.17 was received and held by the com- 
pany. A provisional receipt was given for such premium. After the defendant 
declined to reinstate the insured, an effort was made to refund said premium. The 
defendant delivered to him checks for the amount. The insured held the checks 
at the time of his death, which occurred on May 17, 1933. 

[2] Only two points are made upon the record: 

(a) Was the anniversary date of the policy May 29th, in accordance with the 
date when the first premium was received and the policy delivered, or was it May 
I3th, as stipulated in the policy? 

(b) Was there a waiver by the defendant in the acceptance and retention of 
the premium for the year beginning May 15, 1932? 

1. On the first question, the construction of an insurance contract being a 
matter of general law, the federal courts universally hold that the policy must be 
construed as having the anniversary date stipulated in the policy. 

It was so held in New York Life Insurance Co. v. Silverstein, 53 F.(2d) 986, 
loc. cit. 989, Eighth Circuit Court of Appeals. The court said: 

_ “The policy definitely provides that the premiums following the first shall be 
due on definite dates, or at the expiration of definite periods. These contract pro- 
visions must control.” 

The Tenth Circuit Court of Appeals announced the same rule in New York 
Life Insurance Co. v. Tolbert, 55 F.(2d) 10, loc. cit. 12. 

\ like ruling was made in the more recent case of Minnesota Life Ins. Co. v. 
Cost (C. C. A.) 72 F.(2d) 519. Under these authorities, the plaintiff cannot ques- 
tion the sufficiency of the notice given by the company, which bears date June 24, 
1932. It was a sufficient compliance with the statutory law of Kansas (Rev. St. 
Kan. Supp. 1933, 40—410, 40—411). 

(3, 4] 2. The next question is whether or not, by the acceptance of a pre- 
mium for the reinstatement of the policy, the defendant waived its right to declare 
the policy forfeited. oct 7 

When the premium was received, the defendant issued a provisional receipt, 
which clearly defined the status of the money thus held, and specifically provided 
that it should not work a waiver of any of the rights of the defendant. The 
insured understood the terms upon which the premium was received and was being 
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held, and undertook to comply literally therewith. He submitted himself to a 
physical examination for the sole purpose of ascertaining his fitness for insurance 
and the reinstatement of the policy. Reinstatement was denied, and the checks 
were returned to him. It is true that there was some irregularity in drawing one 
of the checks. This irregularity was not observed by defendant and could have 
been corrected. It did not deprive the insured of any rights, and because of the 
error a waiver would not be worked. 

Upon the record and all of the authorities, the judgment in this case should 
be for the defendant. 

It is so ordered. 


CLEMMER’S ADM’R v. JEFFERSON STANDARD LIFE INS. CO. 
District Court, W. D. Virginia. Sept. 11, 1934. 
9 Federal Supplement 115. 
9. INSURANCE. | ; : ee 

Test in determining whether misrepresentation of fact in procurement of 
policy was “material” is whether information of the fact imparted at time of 
applying for insurance would have caused enhanced premium to be charged or 
led to rejection of the risk, and such question is determinable by practice and 
usage of life insurance companies generally (Code Va. 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 255.) 

10. INSURANCE. ; : 

In action on life policy, burden of proof of materiality of misrepresentation or 
concealment is on defendant. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

11. INSURANCE. | F 

_In action on life policy, question of materiality of misrepresentation in appli- 
cation is the subject of evidence and to be treated as any other fact in issue, and 
question should be withdrawn from jury only where evidence of materiality is not 
disputed or where materiality is so apparent as to permit of no serious dispute 
(Code Va. 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

12. INSURANCE. 

In action on life policy, where insured, in application, had represented that 
his use of alcoholic beverages was very moderate, and evidence was conflicting as 
to extent of insured’s use of alcohol, whether such use was more than very mod- 
erate and was such that, had its exact extent been known to insurer, it would 
have affected issuance of policy, held for jury (Code Va. 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

13. INSURANCE. ; ; ae 

In action on life policy, where insured in application represented he had not 
consulted physician, whereas in fact he had twice been treated by physician for 
gonorrhea, question of materiality of misrepresentation held properly submitted to 
jury under evidence which showed complete cure with no adverse effect on appli- 
cant’s health or life expectancy and left great doubt as to how far knowledge of 
gonorrheal infection would have influenced issuance of policy (Code Va. 1919, § 
4220). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

15. INSURANCE. 

In action on double indemnity clause of life policy, where death was caused 
from gunshot wound from revolver found near insured, and gun was apparently 
fired through some act of deceased, but there was no fact in evidence which could 
not reasonably be reconciled either with theory of accidental death or that of sui- 
cide, question whether death was accidental held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

16. INSURANCE. 

In action on double indemnity clause of life policy, where it was shown that 
death resulted from gunshot wound, and hence through external and violent means, 
presumption arose that death was accidental, casting on insurer burden of over- 
coming the presumption by preponderance of evidence, and mere introduction of 
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Life] | Clemmer’s Adm’r v. Jefferson Standard Life Ins. Co. 895 


any evidence tending to show suicide did not as matter of law destroy entire force 
of the presumption. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

INSURANCE. 

In action on life policy, general rule is that verdict for insurer on ground of 
suicide should be directed only where proof of suicide is so clear and satisfactory 
as to compel court to hold that no other reasonable theory is possible. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

At Law. Action on a policy of life insurance by the administrator of Harry 
Clemmer, deceased, against the Jefferson Standard Life Insurance Company, in 
which a verdict was returned in favor of plaintiff. On motion to set aside the 
verdict. 

Motion denied. ; 

S. D. Timberlake, Jr., and J. Wesley Taylor, both of Staunton, Va., for 
plaintiff. 

Charles Curry, of Staunton, Va., and Laird L. Conrad, of Harrisonburg, Va., 
for defendant. 

Paut, District Judge. 

The defendant in its motion to set aside the verdict of the jury and to grant 
a new trial has assigned a number of errors. However, many of these merely 
advance in different form the same question raised in others and all may be con- 
sidered under several groupings. 

{1, 2] 1. In the chronological order of the trial, we come first to defendant’s 
insistence that its special plea No. 4 set up an equitable defense and that the 
questions raised thereon should have been determined by the court, sitting as a 
chancellor, and should not have been submitted to the jury. This plea is to the 
effect that the insured, in his application for insurance, made certain false rep- 
resentations as to his habits and as to previous medical treatment, which represen- 
tations were material to the issuance of the policy. 

I think the contention of defendant is plainly untenable and to accept it would 
be to violate precedents long and strongly established in the federal jurisprudence 
and would ignore rights guaranteed to litigants by specific provisions of the Fed- 
eral Constitution and statutes. Article 7 of the Amendments to Constitution pre- 
serves the right of trial by jury in actions at law, and title 28, § 384 U. S. C. (28 
USCA § 384), prohibits the maintenance of a suit in equity where a plain, adequate, 
and complete remedy may be had at law. It has long been settled and frequently 
reiterated that, where a loss has occurred under an insurance policy, a bill in equity 
will not lie to compel cancellation of the policy or to enjoin suit upon it on the 
ground of fraud in its procurement where the fraud may be set up as a defense to 
an action at law upon the policy. That the defense of fraud in the procurement 
may be interposed at law is equally well recognized. Home Ins. Co. v. Stanchfield, 
Fed. Cas. No. 6,660, 1 Dill. 424; Marine Ins. Co. v. Hodgson, 7 Cranch, 332, 3 L. 
Ed. 362; Phoenix Mut. L. Insurance Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501; 
Cable v. 'U. S. Life Ins. Co., 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188; A&tna Life 
Ins. Co. v. Smith (C. C.) 73 F. 318; The Sailors v. Woelfle, 118 Tenn. 755, 102 S. 
W. 1109, 12 L. R. A. (N. S.) 881; Riggs v. Union Life Ins. Co. (C. C. A.) 129 
F. 207; New York Life Ins. Co. v. Marshall (D. C.) 21 F.(2d) 172; Continental 
Casualty Co. v. Yerxa (D. C.) 16 F.(2d) 473; A&tna Life Ins. Co. v. Kennedy (C 
C. A.) 31 F.(2d) 971. Examination of these cases shows that the establishment 
and maintenance of the rule therein pronounced has as an actuating motive ad- 
herence to the statutory and constitutional provisions which have been cited, name- 
ly, the insistence that trials be had at law where the remedies are adequate and 
the related right of trial by jury. 

To adopt the contention of defendant would be to nullify the effects of these 
long-established precedents. There are constantly coming before the courts actions 

at law upon insurance policies where payment is contested upon the ground that 
the insured made false representations in the application for the insurance; in 
many cases this is the sole defense made by the insurer. Yet, according to defend- 
ant’s contention, the interposition of this defense would transform each of these 
cases into a suit in equity, with the issue of fact involved triable by the chancellor 
Without the intervention of a jury. The right of a litigant to have the issues in- 
volving his rights tried at law by a jury cannot be thrown aside in such manner. 
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The insurer would, by such procedure, acquire the very rights which have been re- 
peatedly denied when it has sought to bring its own suit in equity. 

[9-11] It is further contended that the court should have itself determined 
whether the representations made were material and should not have submitted 
this question to the jury: The position of the defendant is, apparently, that, under 
any and all circumstances, this question is for the court alone and is not to be 
submitted to a jury. In support of this there is cited the case of Flannagan y, 
Mutual Ins. Co., 152 Va. 38, 146 S. E. 353, 361, from which the following excerpt 
is quoted: “Whether a representation is made and its terms are questions of fact 
for the jury, but, when proven, its materiality is a question for the court.” 

If by this it is meant that the issue of materiality is always to be determined 
by the court alone, I think the statement is too broad. But I do not think the au- 
thor of the above quotation meant it to have the broad and unconditional meaning 
that counsel imply to it. 

A fair test of the materiality of a fact as applied to an insurance policy may 
be found in the question: Would information of the fact, imparted at the time of 
applying for the insurance, have caused an enhanced premium to be charged or 
led to a rejection of the risk? And this is to be determined by the practice and 
usage of life insurance companies generally. See Penn Mutual Life Ins. Co. y. 
Mechanics’ Savings Bank, etc. (C. C. A.) 72 F. 413, 430, 38 L. R. A. 33, 63. Also 
the burden of proof of the materiality of a misrepresentation or concealment is 
upon the defendant. Piedmont, etc., Life Ins. Co. v. Ewing, 92 U. S. 377, 23 L 
Ed. 610. A court cannot be expected to know the practices and usages of insur-’ 
ance companies generally or to know the importance or lack of it which they at- 
tach to the various physical complaints of applicants for insurance, as affecting 
the desirability of the risk. It is obvious, therefore, that it cannot be a sound gen- 
eral principle that, when the defendant has proven only that a false representation 
was made, it becomes the duty of the court forthwith to adjudge whether the 
representation was material. And I do not think that Flannagan vy. Mutual Ins. 
Co. ever intended to lay down any such doctrine. 

No different rule is applicable to determining the materiality of a representa- 
tion in an application for insurance than to any other issue of fact. It is the sub 
ject of evidence, and to be treated as any other fact upon which evidence is intro- 
duced. Where the evidence of materiality is not disputed, or where the materialit; 
is so apparent as to permit of no serious dispute, the matter should be taken from 
the jury. But this is equally true as to any issue of fact in any case. Where the 
evidence leaves doubt as to the existence of a fact the jury should be allowed to 
decide. This is all that is held in Union Indemnity Co. v. Dodd (C. C. A.) 21 
F.(2d) 709, 55 A. L. R. 735, and is the rule in this circuit as well as elsewhere. 
It is to be noted that the language which defendant quotes from Union Indemnit; 
Co. v. Dodd is in turn a quotation from Penn Mutual Life Ins. Co. v. Savings 
Bank, etc., to which I have previously referred and in which the opinion was 
written by Judge (later Chief Justice) Taft while on the Circuit bench. In the 
course of the same opinion, Judge Taft says: “It was clearly right in the trial 
court to refuse to direct the jury to return a verdict for the defendant on the 
ground that,” etc. “was a fact material to the risk, as a matter of law. Where the 
parties have not, by the terms of the application and policy, impliedly stipulated 
that each subject inquired about shall be material, the question whether a fact is 
material to the risk is always a question for the jury.” 

Conceding that the previous health of the applicant, generally speaking, 1s 
material to the risk, it does not follow that every physical complaint previously 
experienced would by itself be material. The Virginia statute (Code, § 4220) 
provides that no statement in an application for insurance shall bar recovery upon 
the policy, anything in the policy to the contrary notwithstanding, unless it be 
clearly proved that such statement was material to the risk when assumed. The 
purpose of this statute is to prevent insurers from providing in the policy that 
any statement made shall be deemed material, whereas it might in fact be of the 
most immaterial and trivial nature. And the effect of the statute is to continue 
the long-established doctrine that materiality is a matter of fact which the insurer 
must prove. 

As long ago as 1810, Chief Justice Marshall said in Livingston v. Maryland 
Ins. Co., 6 Cranch, 274, 279, 3 L. Ed. 222: “* * * The effect of the misrepre- 
sentation’ or concealment on the policy, depends on its materiality to the risk. 
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This must be decided by a jury under the direction of a court.” See, also, Mutual 
Ins. Co. v. Deale, 18 Md. 26, 79 Am. Dec. 673; Myers v. Mutual Life Ins. Co., 83 

. Va. 390, 98 S. E. 424; Continental Ins. Co. v. Kasey, 25 Grat. (Va.) 268, 18 
Am. Rep. 681. 

In Mutual Ins. Co. v. Deale, supra, it is said: “Whether such alleged mis- 
representation or concealment will avoid the policy depends upon its materiality 
to the risk undertaken, and, in our opinion, the question of materiality is a ques- 
tion of fact to be submitted to the jury.” : 

In Continental Ins. Co. v. Kasey, supra, the rule is thus stated: “Whether, 
indeed, the misrepresentation has affected the premium, or induced a policy, which 
otherwise would have been declined, are questions to be determined by the jury. 
— a a ‘on ae — 25 [7 L. Ed. 335].” See, also, Hardman v. 
‘iremen’s Ins. Co. . C.) 20 F. 594: reife Dried aidan ail , a 
A iat) 102 F. 856, 4; Provident Savings, etc. v. Hadley (C. C. 

The cases of Zogg v. Bankers’ Life Co. (C. C. A.) 62 F.(2d) 575, and Union 
Indemnity Co. v. Dodd (C. C. A.) 21 F.(2d) 709, 712, 55 A. L. R. 735, both cited 
by defendant, sustain the above. In the latter of these it is said: “The usual rules 
as to the determination of questions of law and fact, or as to the province of the 
court and jury apply to insurance cases.” 

[12] It remains to be seen whether the court departed from the usual rule in 
the instant case. The false representations upon which defendant relies to avoid 
the policies consist in these: (1) That in answer to questions regarding the appli- 
cants use of alcoholic beverages it was stated that he was a “very moderate 
user”; (2) that, in answer to a question as to the nature of any medical treatment 
received in the past five years, he stated that there had been none, and made a 
like answer to an inquiry as to whether he had consulted a doctor for any cause 
other than, ones specifically inquired about. Defendant contends, as to the first 
alleged false statement, that the applicant’s use of alcohol was more than “very 
moderate”; and, as to the second statements, that the applicant had in fact been 
treated for gonorrhea in 1924 and again in 1929. 

As to the first of these, it need only be said that the evidence, in my opinion, 
failed to show that the applicant was an excessive user of alcohol. It did show 
that, like many other persons, he used alcohol at times and irregularly. There was 
a conflict of evidence as to the extent of this use, and, under the circumstances, 
I am sure it was properly left to the jury to determine whether it was more than 
“very moderate” and whether it was such as that, had its exact extent been known 
to the company, it would have affected the issuance of the policy. 


[13] As to the second misrepresentation, it was proven that the applicant had 
been treated for gonorrhea in 1924 and 1929. It appears to be the contention of 
defendant that on this showing alone the court should have held that the mis- 
representation was material; which means that it should have held as a matter of 
fact that the policy would not have been issued had it known of these treatments. 
This would have assumed a knowledge on the part of the court which it does not 
possess. That gonorrhea is a venereal disease whose occurrence is not rare, that 
by most of the medical profession it is considered curable and not serious, is 
about the extent of the court’s knowledge. It did not know and had no manner of 
knowing the degree of importance which insurance companies attach to it as 
affecting the desirability of a risk, or whether it is the custom of companies to 
refuse insurance to any one who has previously had gonorrhea or to enhance the 
premium for such insurance. Without evidence in this regard the court was in no 
position to say whether the representations were material or not. 

The physician who treated the insured for gonorrhea in 1924 testified that “it 
Was a mild case with no complications” and that, after several months’ treatment, 
he was completely over the gonorrhea. He was entirely well.” The same witness 
also say s that, when gonorrhea has been cured, it leaves no effects upon the bodily 
health of the patient or his prospects of longevity. The physician who treated the 
insured for gonorrhea in 1929 testified that this was a mild case without complica- 
ions, was treated about a month, and, so far as he could tell, was completely 
cured; and that, in his opinion, this case of gonorrhea would have no material 
oe on the applicant’s bodily health or expectancy of life. The medical director 
of the Shenandoah Life Insurance. Company was introduced by defendant to show 
" ' general custom and usage of insurance companies as to insuring persons who 
tad had gonorrhea. But his testimony was indefinite and equivocal. In some of his 
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statements he indicated that the companies regarded this disease quite seriously as 
affecting the risk; at another time he stated that, if a cure had been effected with 
no complications and a year had elapsed since the cure, the applicant would be 
accepted as a normal risk. 

A witness introduced by the plaintiff testified that in his experience insurance 
companies did not consider gonorrhea seriously. This witness (FE. Guy Kyle) was 
an insurance underwriter, who had at one time been district manager for an insur- 
ance company and had taken a course of study in insurance. The court having at 
first sustained objections as to his competency, later permitted him to testify after 
his statement that he was acquainted with the general practice and usage of insur- 
ance companies. It must be said that his testimony too was indefinite and uncertain 
and, together with that of defendant’s witness on the same subject, left great doubt 
as to how far, if at all, knowledge of the gonorrheal infections would have 
influenced the issuance of the policy. When this testimony is considered with that 
of the physicians who stated that in both instances the gonorrhea had been cured 
with, in their opinion, no adverse effect on the applicant’s health or expectancy of 
life, it must be said that there was no such definite proof of the materiality of 
these misrepresentations as would justify the court in taking this question from 
the jury. 

It might be added here that the court’s insistence that inquiries on the question 
of materiality be confined to the practice and usage of insurance companies gen- 
erally was based on the authority of Penn Mutual Life Ins. Co. v. Mechanics’ 
Savings Bank (C. C. A.) 72 F. 413, at page 430, 38 L. R. A. at page 63, wherein 
Judge Taft suggests the proper and exact form of such questions. 

What has been said above is in explanation of the reason for admitting the 
testimony of E. Guy Kyle, which defendant assigns as error. 

[14] Another ground upon which defendant asks that the verdict be set aside 
grows out of the incident that, while the jury was in its room and before tt 
reported its verdict, some of its members borrowed from the deputy marshal in 
attendance upon the jury his revolver, which they proceeded to examine and the 
operation off which they probably discussed in connection with the case before 
them. At the time the court dictated to the stenographer a recital of the facts 
attending this incident, which appears at page 448 of the transcript of the trial 
proceedings. These facts need not be repeated here. In response to questions asked 
by the court to each member of the jury, the court was of opinion that their 
examination of the deputy marshal’s revolver had not exerted any influence or 
given them any impression contrary to the evidence in the case. No apparent harm 
having been done to either litigant, the cotirt exercised its discretion in refusing 
to declare a mistrial and thereby subjecting the parties to a repetition of this pro- 
longed and expensive trial. 

In this connection, I think the following should be noted: The revolver with 
which the insured was killed had been lost and was not introduced in evidence, 
but it was shown to have been a Colt revolver, .32 caliber, of a model known as 
“police positive.” The defendant had introduced several witnesses who testified to 
the operation of this type of revolver and had caused these witnesses to exhibit 
before the jury revolvers of this type of different calibers and to explain their 
operating mechanism, which they said was similar to that of the revolver with 
which the insured was killed. The deputy marshal’s revolver was a .38-caliber Colt 
police positive, so that what the jury had before it was a revolver of the same 
type that the defendant itself had introduced in evidence. If the jury, in the course 
of its deliberations, had requested that there be sent to the jury room for their 
examination one of the revolvers introduced in evidence, I think the request could 
properly have been granted. What they did was to procure a revolver of the same 
type in an unauthorized and irregular way and, while their action merited repri- 
mand, I do not think it justified the declaration of a mistrial. It is logical to pre- 
sume that, if the jury was influenced in any way by their examination of the 
deputy marshal’s revolver, that influence was in favor of the defendant, which had 
introduced the same type in evidence. The motion for a mistrial seeks to take 
advantage of a mischance in the trial without pointing out any probability that 
defendant’s interests were adversely affected by it and when the probabilities are 
to the contrary. 

As to that assignment of error numbered 7, little need be said. It is apparently 
to the effect that, when any one handles a revolver for the purpose of cleaning oF 
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examining it, he must reasonably expect to be killed, and any injury to him is 
not to be held to be an accident, but the natural result of his act. This contention 
does not merit discussion, and the case cited in support thereof is in no way in 
point. 

[15] We come now to the contentions that the court should have directed a 
verdict for the reason that the evidence clearly indicated that the insured com- 
mitted suicide, and that there was not sufficient evidence to justify a finding of 
accidental death, and that, for the same reasons, the court should now set aside 
the verdict rendered. 

Cases of this sort have always been and will always be difficult. A human 
being is found dead; it is apparent that death was caused from a gunshot wound 
from a weapon found nearby, and that this gun was fired through some act of the 
deceased. But the question at once arises as to whether the wound was voluntarily 
inflicted with the intention of self-destruction or was the result of some unfor- 
tunate and involuntary mischance in the handling of the weapon. No other person 
has witnesses the event; there is no direct evidence to tell us of what really hap- 
pened. We can seek the answer only through evidence of all the surrounding cir- 
cumstances from which inferences may properly be drawn. And from these it is 
rare that conclusive or entirely convincing results are obtained. 

It would be impossible here to review the mass of evidence which was offered 
as the result of careful and detailed investigation by both parties to this litigation. 
I will only state very briefly what, as it appeared to me, was the substantial result 
of this evidence. The physical surroundings attending the death of the insured 
were stich as strongly to indicate that it was a case of suicide. I might say that 
I do not recall any physical fact which was strongly inconsistent with the theory 
of suicide. On the other hand, the same phvsical facts were not inconsistent with 
the theory that the revolver had been accidentally discharged. The location of the 
wound and the position in which the weapon was found would appear more prob- 
ably to have resulted from a designed discharge of the revolver than from its 
accidental discharge. But they might have resulted from its accidental discharge; 
it was by no means impossible. There was no single physical fact or cumulation of 
facts that was in any sense conclusive upon either theory of the manner of death. 
There was no fact which could not reasonably be reconciled with either theory. 
And, when we search outside the physical facts attending the death and seek other 
sources which may help to a solution of the question, we find a similar lack of 
any evidence which is any way strongly convincing. Much help might be had if 
there were shown a motive for suicide or previous indications of an intention 
toward it, but the evidence as to these is not strong or convincing. It is contended 
that the insured was in serious financial straits and there is suggestion of trouble 
about a woman. It seems clear that the insured owed a considerable sum and had 
lately borrowed money from sources which indicated that his need for funds was 
pressing. But the sum which he owed was not overpowering; his family was of 
substantial means and no reason appears why he could not or would not have 
called upon them for aid if his situation were in any way desperate. He was un- 
married and without family responsibilities or worries. He was young, active, 
vigorous, and said to be of a cheerful and optimistic disposition. In view of all 
these circumstances, such financial difficulties as were shown are not greatly 
significant as indicating any motive for suicide. Men have killed themselves, of 
course, without any apparent motive or reason for their act; they become mentally 
unstable, they suffer delusions which create in their minds reasons for self- 
destruction. There is no evidence of any condition of this sort here. And the 
weight of the evidence is that prior to his death the insured had not exhibited 
indications of being morose or distressed or despondent or of any departure from 
ils normal temperament. There was no “suicide note” or farewell message. 

_ On these facts, I do not feel that the court was justified in instructing the 
sre that the evidence showed death by suicide, and that the defendant was 
absolved from liability. 

i [16, 17] The defendant argues, as I understand it, that the long-established 
Presumption against suicide is a presumption of law, effective only in the absence 
cae and that, when evidence is introduced upon the Subject in dispute, the 
Presumption disappears and the issue is to be determined as if no such presumption 
_ existed. It contends, apparently, that, when the defendant has introduced any 
‘vidence tending to show suicide, the entire force of the presumption against sui- 





900 June Insurance Law Journal, Vol. 84 [ May, 1935 


cidal death is swept away, and there is a reversion to the usual situation wherein 
a plaintiff is compelled to prove affirmatively every element of his case, including 
the fact that the death was accidental. I do not believe that this is sound. The 
presumption against death by suicide is of more effect than the defendant would 
attribute to it. See the case of Parrish v. Order of United Commercial Travelers 
(C. C. A. 4th) 232 F. 425, 427, where there is a discussion of this subject. In that 
case the trial court had instructed the jury: “The court charges you that on the 
issue of suicide raised by the defendant as a ground for avoiding the payment of 
the policy sued on, the burden of proof is upon the defendant to establish sucl 
defense. That the presumption, notwithstanding the finding of the dead body ot 
the insured in the position described in the testimony, with his hands on the pistol 
lying between his legs, and the hole in his head, is that he met his death acci- 
dentally, and that the plaintiff is entitled to recover, unless the defendant can over- 
come the burden thus placed upon it; that is to say, unless the testimony excludes 
all reasonable hypothesis that the shooting was accidental, and you are convinced 
that the deceased intentionally took his life by inflicting the wound in his head.” 
__ In the above-cited case it is true that the jury found that the death was sui- 
cidal and there was no occasion for the appellate court to determine whether the 
above-quoted charge was unduly favorable to the plaintiff. But it is impliedly 
approved, for Judge Woods in his opinion cites the case of Cosmopolitan Life Ins 
Co. v. Koegel, 104 Va. 619, 52 S. E. 166, as stating the rule to be: “Where the 
evffience of self-destruction is circumstantial, the defendant fails, unless the cir- 
cumstances exclude with reasonable certainty any hypothesis of death by accident 
or by the act of another.” And upholds this as a proper statement. of the rule bi 
citation of a long list of supporting cases. He further cites with approval the lan- 
guage of Judge Keith in Life Ins. Co. of Va. v. Hairston, 108 Va. 832, 62 S. E 
1057, 128 Am. St. Rep. 989, where it is said: “We are of opinion that the defens 
of suicide should be established by clear and satisfactory proof, such as is required 
to establish a fraud.” : 

It follows that only when the proof of suicide is so clear and satisfactory, as 
that the court would be compelled to say that no other reasonable theory was pos- 
sible, should the court direct a verdict for the defendant. Otherwise, the issue 
should be left to the jury. 

The above is undoubtedly the general rule, and, while I agree with Judge 
Woods in his statement that, in view of the frequency of suicide, it cannot he 
doubted that some courts have gone very far in applying the rule of presumption 
against it, I am not in position to depart from a rule so well established. Nor 
should such departure be made in a case where the proven facts were such as 
particularly to require the determination of a jury. If the rule of presumptior 
against suicide is ever to be loosened, the start should be made in a case where 
the evidence of suicide is more convincing than here. 

While the above is the general rule, the plaintiff contends that different prin 
ciples are applicable where, as here, suit is brought on that condition of the policy 
providing for double indemnity in case of death occurring through “external, 
violent and accidental” means. The policy in the instant case insured against death 
in the principal sum or face amount of $10,000, with a one-year suicide clause 
There was an added condition that, if the death insured against should result from 
injuries effected solely through “external, violent and accidental means,” the com- 
pany would pay twice the face amount of the policy, i. ¢., $20,000. Suit was brought 
for the double indemnity alleging that the death of the insured resulted from 
“external, violent and accidental means.” The defendant contends there is a 4 
tinction between a suit upon the policy for its face amount and a suit upon thal 
condition or clause providing for double indemnity, in that, to recover the double 
indemnity the plaintiff must prove affirmatively that the death was caused in the 
manner mentioned in the double indemnity clause; that proof of external meats 
of violence, and of accident were all essential elements of plaintiff's case whic 
must be proven and in the establishment of which no presumption existed. 

In other words, defendant apparently admits that, had suit been merely tor 
the death of the insured, for the $10,000 face amount, the plaintiff would have 
needed only to prove the death to cast upon the defendant the burden of proving 
a type.of death—suicide—excepted from the risk, and against which there 1s ; 
presumption; but contends that, suit having been brought for death by external, 
violent, and accidental means, a special type of death, the burden is upon the 
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plaintiff to establish this special type of death, and that no presumption exists as 
to this. It is true that recovery tor the double indemnity could not be sustained 
merely by proving that the insured was dead. There must have been proof that 
his death was in the manner for which the double sum was payable: and, had the 
mere fact of death alone been shown, no presumption would have arisen that the 
death was accidental. But the plaintiff proved more than the death; he proved 
beyond any question that death was due to external and violent means. This was 
not disputed. There arose immediately the question of whether this proven external 
violence was of an accidental or suicidal nature. It was conceded by the parties 
that it was one or the other; no suggestion was made of any other origin of the 
wound. In such case the presumption against suicide attaches. 

The defendant apparently contends that different rules exist where the policy 
insures against death generally and where it insures against accidental death. But 
the presumption against suicide exists in suits on accident policies. It is almost 
invariably in connection with such policies that it is invoked. The cases heretofore 
cited, in practically every instance, involved insurance against accidental death. 
And I can see no sound reason for applying a different rule because of the fact 
that the insurance against accidental death was in the form of an added condition 
to a policy insuring the life of the deceased generally. The contract here was in 
effect two policies of insurance; it was as if the insured had taken out one policy 
insuring his life generally in the sum of $10,000 and had taken a second policy 
insuring him for $20,000 in case death was caused by external, violent, and acci- 
dental means. Supposing he had only a policy of the latter sort, or supposing that, 
having had two separate policies, one covering death in any form and the other 
covering accidental death, recovery had been sought only on the accident policy. 
Would the contentions now made by the defendant apply? Plainly, they would not. 
Yet that is in effect the situation which we have here. The plaintiff has sued only 
on that provision of the policy relating to accidental death. He has not attempted 
to assert any other right. The defendant recognized this fact because it asked for 
an instruction telling the jury that there could be no recovery on the original 
policy for $10,000, that the jury was to consider only the provision for double 
indemnity, and this instruction in substance was given. The suit then in all effect 
was on a policy insuring only against death from accident. 

The case of Parrish v. Order of United Commercial Travelers, hereinbefore 
quoted from, was one where the insurance was against accidental death, as were 
most of the other cases cited supporting the presumption against suicide. The 
defendant, in its brief, cites the case of Travelers’ Ins. Co. v. McConkey, 127 U. S. 
661, 8 S. Ct. 1360, 1361, 32 L. Ed. 308, to support its contention. An examination 
if this case makes a contrary showing. There the suit was on an accident policy, 
and the Supreme Court approved the following instructions given: 

“The plaintiff exhibits the policy in evidence, and gives evidence of the fact 
that the insured was found dead, within the life of the policy, from a pistol shot 
through the heart. This evidence satisfies the terms of the policy with respect to 
the fact that the assured came to his death by ‘external and violent means,’ and 
the only question is whether the means by which he came to his death were also 
‘accidental.’ 

“Tt is manifest that self-destruction cannot be presumed. So strong is the 
instinctive love of life in the hyman breast, and so uniform the efforts of men to 
preserve their existence, that suicide cannot be presumed. The plaintiff is therefore 
entitled to recover unless the defendant has by competent evidence overcome this 
presumption, and. satisfied the jury by a preponderance of evidence that the injuries 
which caused the death of the insured were intentional on his part. * * * 

“The defendant, in its answer, alleges that the death of the insured was 
caused by suicide. 

“The burden of proving this allegation by a preponderance of evidence rests 
on the defendant. The presumption is that the death was not voluntary; and the 
defendant, in order to sustain the issue of suicide on his part, must overcome this 
presumption, and satisfy the jury that the death was voluntary.” 

Mr. Justice Harlan, in discussing this instruction, says: “Did the court err in 
saying to the jury that, upon the issue as to suicide, the law was for the plaintiff, 
unless that presumption was overcome by competent evidence? This question must 
be answered in the negative. The condition that direct and positive proof must be 
made of death having been caused by external, violent, and accidental means, did 
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not deprive the plaintiff when making such proof, of the benefit of the rules of 
law established for the guidance of courts and juries in the investigation and 
determination of facts.” 

And we find that in the case of Tabor v. Mutual Life Ins. Co. (C. C. A.) 13 
F.(2d) 765, decided in this circuit, there existed the same situation as in the 
instant case. There the policy insured against death generally with a “double 
indemnity” in case of death by accident. And the Circuit Court held that the pre- 
sumption against suicide existed in a suit for the accidental death. 

See, also, Mutual Life Ins. Co. v. Hatten, 17 F.(2d) 889, 890 (C. C. A. 8th), 
where the policy insured against death generally with a “double indemnity” clause 
in case of death from “external, violent * * * and accidental means.” In that 
case the insurer paid the face amount of the policy, $10,000, for the death, and 
suit was brought for the additional sum of $10,000 due for accidental death. The 
company defended on the ground that the injuries resulting in death were not 
accidental, but intentionally self-inflicted. In an opinion upholding the action of the 
district court in submitting the case to the jury, Judge Kenyon says: 

“That decedent shot himself, and that his death was the result of such exter- 
nal, violent means, is conceded; that he did so accidentally is plaintiff's theory; 
that he did so intentionally is defendant’s theory. It is obvious that this is a ques- 
tion of fact. Ordinarily such question is for the jury. * * * 

“The legal principles applicable to the situation presented are well established. 

“Under the terms of the policy, in order to recover the additional $10,000, as 
provided therein, the burden was on the plaintiff to show that decedent shot him- 
self accidentally. [Citing cases.] * * * Plaintiff, in carrying this burden of 
proof, is aided by the well-established presumption that death was not the result 
of suicide. [Citing cases.] * * * 

“Where the evidence shows that insured was killed by external and _ violent 
means, there is a presumption also, when the evidence is doubtful as to whether 
the death was due to an accident or to suicide, that it was caused by accident.” 

In the light of the principles laid down in the cases heretofore cited, I am 
unable to see where there was error in the instructions given the jury in this case. 
If they erred in any way, it was that they were not as favorable to the plaintiff 
as might have been permissible. I claim no perfection for the language or sub- 
stance ofi the charge to the jury, but I am sure it was not prejudicial to the 
defendant. 

Upon consideration, I see no ground for setting the verdict aside, and the 
motion to do so will be overruled. 


MAYER v. NEW YORK LIFE INSURANCE CO. No. 6502. 
Circuit Court of Appeals, Sixth Circuit. Dec. 7, 1934. 


74 Federal Reporter (2d) 118. 
1. INSURANCE. 

Death of passenger killed by fall of airplane on regularly scheduled trip held 
to have “resulted from. engaging as a passenger or otherwise in aeronautic oper- 
ations” within provision in life policy denying double indemnity if insured’s death 
resulted from engaging as a passenger or otherwise in aeronautic operations. _ 

In policy providing that double indemnity benefit would not apply if 
death resulted from engaging as passenger or otherwise in submarine or 
aeronautic operations, words “as a passenger or otherwise” define and 
modify words “engaging in aeronautic operations”; word “passenger 
covers both fare paying passengers and those traveling on pass or under 
license, and phrase “engaging in aeronautic operations” may signify one 
actively employed on particular trip from whose employment death 
resulted, but addition of words “as a passenger or otherwise” makes phrase 
all inclusive and covers every one whose death results from presence on 
plane at time of accident. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. ; 

Words in policy “participating as passenger or otherwise in aeronautics oF 
aviation,” “participating as passenger or otherwise in aeronautic activity, or  par- 
ticipating as passenger or otherwise in aeronautic expeditions” cover a passenger Im 
airplane. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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3, INSURANCE. 
Words | in policy “engaged in aviation or aeronautics,” “engaged in aeronautic 


operations,’ " “engaged in aeronautic activity,” or “engaged in aeronautic expedi- 
tions” do not cover ordinary passenger in airplane. 

(For other cases, see Insurance, Dec. Dig. § 519.) 

Appeal from the District Court of the United States for the Western District 
of Kentucky; Charles I. Dawson, Judge. 

Action by George J. Mayer, Guardian, etc., against the New York Life Insur- 
ance Company. From an adverse judgment, plaintiff appeals. 

Affirmed. 

George J. Mayer and J. Lawton, both of Louisville, Ky., for appellant. 

L. T. Wolford, of Louisville Ky. (Wm. Marshall Bullitt and Middleton Miller, 
both of Louisville, Ky., on the brief), for appellee. 

Before Moorman, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

[1] The sole legal question involved in this case is whether the death of a 
passenger killed by the fall of an airplane upon a regularly scheduled trip “resulted 
x~* * from engaging, as a passenger or otherwise, in * * * aeronautic operations.” 

The facts are not in dispute. The appellee insured the decedent of the ap- 
pellants under a policy which carried a provision for double indemnity benefit 
in case of death by accidental means. The policy provided that “This Double 
Indemnity Benefit will not apply if the Insured’s death resulted * * * from en- 
gaging, as a passenger or otherwise, in submarine or aeronautic operations.” 

The District Court held that the policy sued on excludes from its double in- 
demnity provision accidental death resulting from riding as a passenger in an air- 
plane. 

It is the contention of the appellants that the language of the clause confines 
the exception to deaths resulting from engaging in aeronautic operations, and hence 
does not embrace a casual fare-paying passenger, and that in the alternative the 
clause is ambiguous, and the familiar rule must be applied that the interpretation 
most favorable to the insured should be adopted. 


The adjudications with reference to clauses in accident policies limiting or 
excluding coverage where death has resulted from an airplane accident have re- 
cently been reviewed in Goldsmith v. New York Life Ins. Co., 69 F.(2d) 273 (C. 


Ca 8): As 
the decisions: 

[2] (1) The words “ 
or aviation,” “ ici 


pointed out in that case, there are two lines of demarcation between 


participating as a passenger or otherwise in aeronautics 
participating as a passenger or otherwise in aeronautic activity,” or 
“participating as a passenger or otherwise in aeronautic —. cover a 
passenger in an airplane. Bew v. Travelers’ Ins. Co., 95 N. Law, 533, 112 A. 
839,14 A. L. R. 983; Pittman v. Lamar Life Ins. Co., 17 F. (aa) 370 (C. C. A. 5): 
Gibbs y. Equitable Life Assurance Society of the U. S., 256 N. Y. 208, 176 N. E. 
144; Head v. New York Life Ins. Co., 43 F.(2d) 517 (C. C. A. 10); First National 
Bank of Chattanooga v. Phoenix Mutual Life Ins. Co., 62 F.(2d) 681 (C. C. A. 6). 

[3] (2) The words “engaged in aviation or aeronautics,” “engaged in aero- 
nautic operations,” “engaged in aeronautic activity,” or “engaged in aeronautic 
expeditions,” do not cover the ordinary passenger in an a Benefit Asso- 
ciation of Railway Employees v. Hayden, 175 Ark. 565, 299 S. W. 995, 57 A. L. 
R. 622; Masonic Accident Ins. Co. v. Jackson, 200 Ind. 472, 164 N. E. 628, 61 A. 
L. R. 840; Gits v. New York Life Ins. Co., 32 F.(2d) 7 (C. C. A. 7). None of 
the cases cited excepting that of Goldsmith vy. New York Life Ins. Co., supra, and 
Provident Trust Co. of Philadelphia v. Equitable Life Assurance Society of - 
U.S., 316 Pa. 121, 172 A. 701, contains the exact phrase here involved, namely, 
sulting “ from ‘engaging as a passenger or otherwise in submarine or aeronautic bl 
erations.’” In the Goldsmith Case a recovery was denied by a divided court. In 
the Provident Trust Case recovery was permitted. 

_ In First National Bank of Chattanooga vy. Phenix Mutual Life Ins. Co., supra, 
this specific question was reserved by this court. In that case the policy did not 
contain the phrase “as a passenger or otherwise.” However, the opinion pointed 
out that the word “participate” denotes activities not included in the narrower com- 
Pass of the word “engage. 


Appellants argue that the word “engaging” is not synonymous with “participat- 
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ing,” that it denotes continuity, frequency and regularity, and hence does not cover 
a casual passenger. 

Appellants also argue that the word “operations” necessarily implies activity 
in the use of the instrumentality, and hence cannot apply to a passive rider upon 
a vehicle. Substantially these two distinctions were made in the case of Gits y, 
New York Life Ins. Co., supra. 

Finally it is contended that there are passengers who are engaged in aero- 
nautic operations and passengers who are not engaged in aeronautic operations. The 
executive officer of an airplane company traveling in an airplane is given as an in- 
stance of the passenger engaged in aeronautic operations, and appellants urge that 
only such passengers are excluded under this policy from the double indemnity 
benefit. 

We cannot agree with this conclusion. The phrase to be construed recites that 
the double indemnity benefit “will not apply if the Insured’s death resulted * * * 
irom engaging, as a passenger or otherwise, in submarine or aeronautic operations.’ 
The construction urged upon us and the argument given in support of the con- 
struction alike ignore the words “resulted * * * from engaging * * *” The death 
of an executive officer of an airplane company caused by such an accident as herein 
disclosed, whether he rides on a pass or pays a fare, does not under appellants’ dis- 
tinction result from his “engaging” in an “aeronautic operation.” Such a death re- 
sults just as this insured’s death resulted, from the fact that the deceased rode 
in a plane which crashed to the ground. His active connection with aeronautic op- 
erations does not cause the casualty. 

Applying their ordinary meaning to these words, it is in fact difficult to con- 
ceive of any way in which one could engage “as a passenger” in aeronautic oper- 
ations except by simply riding in a plane. The words “as a passenger or other- 
wise” define and modify the words “engaging in * * * aeronautic operations,” and 
are unlimited in scope. “Passenger” covers both fare-paying passengers and pass- 
engers traveling on a pass or under a license. The phrase “engaging in * * * 
aeronautic operations” may signify one actively employed upon the particular trip, 
from whose employment the death resulted. But the addition of the words “as a 
passenger or otherwise” makes the phrase all-inclusive. It covers every one, wheth- 
er an airplane employee, pilot, mechanic, or executive, whether a fare-paying pass- 
enger or one traveling on a pass or under a license, whose death results from his 
presence on a plane at the time of the accident. 

There is no ambiguity in the excepting clause as written, and hence there is no 
oceasion to consider appellant’s alternative contention. 

The judgment of the District Court is affirmed. 


Supreme Court of Alabama. Nov. 22, 1934. Rehearing Denied Jan. 3 
158 Southern Reporter 192. 


SOVEREIGN CAMP, W. O. W. v. GUNN. 7 Div. 257. 
, 1935. 
1. INSURANCE. 

Where complaint on life policy alleged that insured’s death resulted directly 
and independently of all other causes from bodily injury effected solely through ex- 
ternal, violent, and accidental means within double indemnity clause, beneficiary 
had burden of proving that death was not result of violence intentionally invited by 
beneficiary or brought about through her connivance. 

(For other cases, see Insurance, Dec. Dig. § 817[4].) 

2. INSURANCE. \' os 

In action by beneficiary on double indemnity clause of life policy, whether 
beneficiary killed or procured killing of insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

INSURANCE. 


In action on life policy, admission of testimony that beneficiary had no ser- 


vant, that she did family laundry and all housekeeping, and made all daughters. 


clothes held irrelevant. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 
4. INSURANCE. 

In action by beneficiary on life policy in which issue was whether beneficiary 
killed instired, evidence that insured had applied to agent for cancellation of polic) 
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and insured’s statement in respect to cancellation held objectionable as being ir- 
relevant or res inter alios acta. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

\ppeal from Circuit Court, Shelby County; E. P. Gay, Judge. 

Action on a policy of life insurance by Katherine R. Gunn against the Sover- 
eign Camp of the Woodmen of the World. From a judgment for plaintiff, defend- 
ant appeals. 

Reversed and remanded. 

Wm. B. McCollough and Jim Gibson, both of Birmingham, for appellant. 

L. H. Ellis and W. W. Wallace, both of Columbiana, for appellee. 


AMERICAN LIFE INS. CO. OF ALABAMA et al. v. RUSSELL. 6 Div. 608. 
Supreme Court of Alabama. Dec. 20, 1934. 
158 Southern Reporter 307. 
INSURANCE. 

Insurance contract made after rendition of Supreme Court decisions holding 
that provision of original life policy avoiding liability for insured’s death by 
suicide within year was not revived by reinstatement of policy must be regarded 
with reference thereto and governed thereby. 

(For other cases, see Insurance, Dec. Dig. § 146[5].) 

Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

\ction by Mary Hall Russell against the American Life Insurance Company 
of Alabama and others. From a judgment for plaintiff, defendants appeal. 

\fiirmed. 

Hugh A. Locke, of Birmingham, for appellants. 

Wm. Henry Beatty, of Birmingham, for appellee. 

\nNDERSON, Chief Justice. 

The brief of appellants’ counsel seeks a reversal of this case upon the theory 
that the cases of Mutual Life Ins. Co. of New York v. Lovejoy, 201 Ala. 337, 78 
So. 209, L. R. A. 1918D, 860; Id., 203 Ala. 452, 83 So. 591, are unsound and should 
be overruled or qualified. The writer is impressed with the argument, and with 
justices Somerville and Gardner dissented from the holding in the first case and 
also with Justice Gardner in the second case, Justice Somerville having joined the 
majority. However, the questions there decided must be regarded as stare decisis. 
Indeed, the contract of insurance in question was made after the rendition of these 
decisions, and must be regarded with reference thereto and governed thereby. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Bouldin, Foster, and Knight, JJ., concur. 


NEW YORK LIFE INS. CO. v. JENKINS. 4 Div. 789. 
Supreme Court of Alabama. Dec. 20, 1934. 
158 Southern Reporter 309. 


l. INSURANCE. ; ; ae Sed 

Burden was on defendant under count of complaint claiming principal sum 
payable on death of insured in life policy to prove that insured committed suicide 
within first two insurance years as defendant alleged to minimize recovery. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE. 

Burden was on plaintiff, under count of complaint claiming double indemnity 
under life insurance policy for accidental death of insured, to prove that insured 
did not commit suicide during first two insurance years as alleged by defendant to 
minimize recovery. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from Circuit Court, Barbour County; J. S. Williams, Judge. 
ad Action on a policy of life insurance by Lessie Jenkins against the New York 
Lileé Insurance Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 


_ ,Rushton, Crenshaw & Rushton, of Montgomery, and Chauncey Sparks, of 
Eufaula, for appellant. 
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McDowell & McDowell, of Eufaula, for appellee. 

Foster, Justice. 

The first count of the complaint claims the principal sum payable on the death 
of insured in a life policy. To this count defendant pleaded specially the terms 
of the policy limiting liability in event of self-destruction during the first two insur- 
ance years, and then alleged that insured committed suicide within that period, and 
thereby sought to minimize the amount of the claim. 

Count A sought double indemnity upon an allegation that the policy provided 
for such liability if the death of insured resulted directly and independently of all 
other causes from bodily injury effected solely through external, violent, and acci- 
dental means, and occurred within ninety days after the injury, and alleged that his 
death was so caused. To this count defendant pleaded the general issue. The suit 
was tried on those issues. 

[1, 2] The evidence as to whether his death was suicidal or accidental was 
wholly circumstantial. The party who carried the burden of proof was at a dis- 
advantage on that issue, to a larger degree perhaps than in an ordinary case depend- 
ent upon direct evidence, in view of the presumption against suicide. There was 
little or no dispute as to the material facts. The ultimate facts could be deduced 
only as inferences from the circumstances. On count 1, the burden was on defend- 
ant on the issue of suicide. New York Life Ins. Co. v. Beason (Ala. Sup.) 155 So 
530; 37 Corpus Juris, 618, 619, § 415, note 7. On count A, the burden was on plain- 
tiff on that issue. The presumption against suicide does not change that burden. 
Protective Life Ins. Co. vy. Swink, 222 Ala. 496, 132 So. 728. The court correctly 
charged the jury in his oral charge in that respect. But he gave two written charges 
for plaintiff (assignments 12 and 13), instructing them that “the burden of proving 
suicide to the reasonable satisfaction of the jury is on the defendant.” Those 
charges do not limit that burden to the issue as made under count 1, and as given 
have equal application to count A. It is erroneous as applicable to count A, but 
not as to count 1. There was a verdict for plaintiff on count A, as well as on 
count 1. 

[3] The rule is that though the court may have otherwise correctly charged 
the jury, that fact would not cure the error in giving charges which erroneously 
place the burden of proot. Johnson v. Louisville & Nashville R. Co., 220 Ala. 649, 
127 So. 216; Louisville & Nashville R. Co. v. Christian, etc., B. Co., 150 Ala. 390, 
43 So. 723; Schieffelin v. Schieffelin, 127 Ala. 14, 38, 28 So. 687; Alabama City, 
Gadsden & Attalla Ry. Co. v. Bates, 155 Ala. 347, 46 So. 776; Alabama Power Co. 

_ McIntosh, 219 Ala. 546, 122 So. 677 (20); Bessemer Feed Mills v. Ala. Gr. So. R 
Co., 217 Ala. 446, 116 So. 796. 

[4.| The giving of the charge under discussion is within this rule, and is 
reversible error. 

We do not think that the objection urged to count A is well taken, or that it 
needs discussion. We refrain from expressing an opinion on the effect of the evi- 
dence in view of another trial. 

For the giving of charges misplacing the burden of proof, the judgment must 
be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


ZETNA LIFE INS. CO. v. WOOD et al. Civ. 1500. 
District Court of Appeal, Fourth District, California. Dec. 4, 1934. 
38 Pacific Reporter (2d) 853. 
1. INSURANCE. 


Evidence that divorced wife agreed to surrender all right and interest in lite 
policy in return for payment by insured of agreed sum sustained finding that al 
wife’s interest had been transferred, precluding right to policy benefits as agains! 
insured’s second wife. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Change of beneficiaries from divorced wife to second wife held effected s 
as to entitle second wife to proceeds of life policy where, although there was 
violation of provision that change could be made by insured alone if policy had 
not been assigned, insurer had waived such provision by agreeing to change 
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original beneficiary’s consent were obtained, and had paid proceeds of policy into 
court, and insured had done all that could reasonably be expected of him by 
requesting change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Superior Court, San Bernardino County; Frank A. Leonard, 
judge. ‘ 

\ction in interpleader by the ARtna Life Insurance Company against Ora E. 
Wood and Enid R. Quinn in which defendants filed cross-complaints. From judg- 
ment for the last-named defendant, the first-named defendant appeals. 

Affirmed. 

D. T. Gardner and James H. Boyer, both of Oakland, for appellant. 

P. N. McCloskey, of San Bernardino, for respondent. 

BARNARD, Presiding Justice. 

This is an action in interpleader begun by the plaintiff to determine who is 
entitled to the proceeds of a life insurance policy issued by the plaintiff upon the 
life of James R. L. Quinn, now deceased. The decedent and the appellant were 
married in 1912. The policy in question, dated July 2, 1914, named the appellant 
as sole beneficiary and contained a provision to the effect that the beneficiary could 
be changed at any time upon a request signed by the insured alone, provided the 
policy had not been assigned by him. Quinn obtained a divorce from the appellant, 
the final decree being entered on January 2, 1925. In that proceeding the court 
found that “there is no community property and no children.” On January 5, 
1925, Quinn married the respondent, who remained his wife until his death on 
December 19, 1929. The deceased was in ill health for some time before his 
death, and, although no premiums were paid from and after the year 1927, the 
insurance policy remained in force under an extension provision contained therein. 

The plaintiff paid the sum of $2,155 into court to abide the result of the 
action. This was the amount of the policy, $2,500, less the principal and interest 
of a loan for $300 upon the policy made by the plaintiff to the deceased. By 
appropriate pleadings the appellant and the respondent each claimed the amount 
deposited in court. Among other things, the respondent alleged that during the 
peidency of the divorce proceedings between the deceased and the appellant, the 
parties thereto had entered into an oral agreement of property settlkement wherein 
and whereby, it was agreed that the deceased should obtain from the plaintiff 
insurance company a loan on the policy here in question, together with a loan on 
another policy previously issued by the plaintiff to the deceased, and should pay 
the amount thus borrowed to the appellant, who agreed to transfer, waive, and 
release all of her right, title, and interest in both of these insurance policies; that 
thereafter the deceased borrowed on these two policies and paid the whole pro- 
ceeds of said loans to the appellant; and that immediately after this subsequent 
marriage, Quinn assigned, transferred, conveyed, and delivered the policy here in 
question to the respondent and she has ever since been and now is in possession 

the lawful holder and owner of the same, and entitled to the proceeds 
here he court found in all respects in favor of the respondent, and from 
he judgment entered this appeal is taken. 
_ It is appellant’s contention that she is the sole beneficiary named in the policy; 
that no formal or other change of beneficiary has taken place; and that the find- 


ings to the contrary are not supported by the evidence. 

_ [1] First considering the evidence in support of the findings to the effect that 
the appellant had ¢ransterred, waived, and released to the deceased all of her 
right, title, and interest in the policy in question. The attorney who represented 
the deceased in his divorce proceeding against the appellant testified that while 
that proceeding was pending, he was asked to be a witness to a conversation 
etween the deceased and the appellant; that the conversatioon concerned a prop- 
erty settlement between the two; that he understood from the conversation that the 
‘eceased owed the appellant some money and that the deceased stated that he 
Was borrowing some money on two policies in the Atna Life Insurance Company 
‘o settle with the appellant; that according to his memory the sum to be thus 
borrowed and paid to the appellant was some $600; that the appellant stated 
that she wanted her money and did not care anything about the policy; that 
both he and the deceasea told the appellant that she was relinquishing all of 


her rich : ° ee : . 
er Tight or interest in or to any of the policies; and that she replied that it was 
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all right if she got her money. It also appears from the evidence that the 
deceased, while the divorce action was pending, borrowed about $600 from the 
plaintiff insurance company upon these two policies; that the appellant permitted 
a default decree of divorce to be entered against her; and that the court found 
in that proceeding that there was no community property of the parties. While 
the appellant testified that she had never borrowed the money on the policies, she 
also denied that she was present at the meeting described hy the attorney and denied 
that any such conversation as that testified to by him had taken place. While 
a conflict in the evidence appears, the court was at liberty to disbelieve the 
appellant on the matter of the meeting and conversation and, disbelieving her 
in this, to refuse to accept her testimony that she had not received the money. 
We think the evidence, with the reasonable inferences thereform, is sufficient to 
sustain the court’s findings with reference to a transfer and waiver of her interest 
in the policy by the appellant, in favor of the deceased. 

With respect to the transfer of the deceased’s interest in the policy to the 
respondent and the attempt to have her substituted as sole beneficiary therein, 
the uncontradicted evidence is that immediately after their marriage the deceased 
handed the two policies to the respondent and told her' they were her property 
and were to be kept by her in a safe place. Shortly thereafter she allowed her 
husband to send the policies to the company for the purpose of having the 
change of beneficiary noted thereon. She typed a letter to the plaintiff insur- 
ance company, which was dictated by her husband, in which, after stating that 
he had been divorced from the appellant, that he had married the respondent, 
and that the insurance policies had become his sole property under a property 
settlement made out of court, he requested that the respondent be substituted 
as beneficiary in the policies. The plaintiff substituted the respondent as bene- 
ficiary in the other policy, which is not involved here, but wrote a letter to the 
deceased stating that under the terms of the policy here in question the bene- 
ficiary could be changed only if the policy had not then been assigned and 
that, since the policy had been assigned to the company as security for a loan, 
it would be necessary to secure the consent of the former beneficiary or pay 
up the loan before the beneficiary could be changed. The deceased made an 
effort to pay off the loan but was unable to do so. The insurance company 
returned the policy to the deceased and he handed it to the respondent and told 
her to keep it, also telling her that he believed the company would pay her in 
the event of his death, since they had changed the beneficiary in the other 
policy and had his letter requesting a change in this one. 

[2] The policy here in question provided that the beneficiary might be 
changed at any time on the return of the policy with a request for such a 
change signed by the insured only, provided that the policy had «aot been 
assigned by the insured. While the policy had been assigned to the insurance 
company as security for a ioan, the insurance company offered to make the 
requested change in beneficiaries if the consent of the original beneficiary was 
secured. This was obviously impossible under the circumstances and, in effect, 
the insurance company waived the provision concerning the assignment by 
demanding something not required by the policy. In any event, the insurance 
company has waived any interest in the matter by tendering the amount due 
under the policy into court. The deceased did all that he could reasonably be 
expected to do in attempting to change the beneficiary and, we think, the cir- 
cumstances show such an equitable change in beneficiary, under the authorities, 
as supports the court's findings. Jory v. Supreme Council, 105 Cal. 20, 38 P. 
524, 26 L. R. A. 733, 45 Am. St. Rep. 17; New York Life Ins. Co. v. Rose, 70 
Cal. App. 175, 233 P. 343; Jolinston v. Kearns, 107 Cal. App. 557, 290 P. 640. 

In White v. White (Sup.) 194 N. Y. S. 114, 117, the court said: 


“Many cases bearing on the question here involved are cited, and from an 
examination of them it will appear that, while a change of beneficiaries must 
be made under certain formalities for the protection of the insurer, yet, 
cases where the company has waived defending by interpleading, and has paid 
the money into court, and has no further interest in the litigation between the 
parties, a far more liberal rule obtains, and that courts of equity seek to do 
that which the insured apparently intended to have done, and to award the 
fund to that claimant who had the strongest claim therefor under the existing 
conditions.” 
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While it is argued that the appellant had a beneficial interest in this policy 
because Of money loaned by her to her husband, this contention is neither 
proper under the pleadings nor supported by the evidence. The appellant testi- 
fed that she loaned her husLand certain money and that he took out another 
policy which is not here involved to reimburse her for the money loaned. 

The judgment is affirmed. 

We concur: Marks, J.; Jennings, J. 

FARRAR v. POLICY HOLDERS’ LIFE INS. ASS’N. Civ. 1507. 
District Court of Appeal, Fourth District, California. Dec. 14, 1934. 
39 Pacific Reporter (2d) 229. 
1. INSURANCE. 


Applicant’s answer that he knew of no disease in his system could not invali- 
date life policy, unless applicant knew he had disease. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2. INSURANCE. 

Evidence supported finding that insured was suffering from serious heart ail- 
ment at and before date upon which he applied for life insurance and knew thereof, 
and that he concealed it from insurer and was knowingly untruthful in answering 
questions in application, so as to furnish sufficient grounds to avoid recovery on 
policy (Civ. Code, §§ 2561-2563). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Knowledge of officers of insurer that life insured was drawing disability pen- 
sion as Spanish-American War veteran charged officers with notice that insured was 
suffering from physical ailment which reduced his earning capacity, since federal 
lavs made such disability prerequisite to pension. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from Superior Court, Orange County; H. G. Ames, Judge. 

\ction by Josephine Farrar against the Policy Holders’ Life Insurance Asso- 
ciation. Judgment for defendant, and plaintiff appeals. 

Reversed. 

Chas. D. Swanner, of Santa Ana, for appellant. 

Charles D. Warner, Thomas W. Hughes, and Lawrence E. Drumm, all of Los 
Angeles, and Milburn Harvey, of Santa Ana, for respondent. 

Marks, Justice. 


Plaintiff is the widow of Joseph Carter Farrar, who died on January 30, 1933. 
He carried an insurance policy on his life, dated February 20, 1929. It was issued 
by defendant with plaintiff named as beneficiary. She furnished the necessary 
proofs of death, but payment was refused because of statements made in the 
application for the insurance which defendant maintained were false and know- 
and fraudulently made by deceased. 


The defendant did not require any physical examination of its policyholders; 
the insurance being issued upon the statements made in the application signed by 
the insured. 


the application made by deceased we find the following: “From what illness 
lave you suffered in the past two years? None. Are you now in good health? 
Yes. * * * Have you knowledge that any physical er mental disease exists in your 
system? No. * * * T am of the Caucasian race, in good health, and so far as I 
know have no disease or other conditions which would prevent me from obtaining 
it@ insurance. I agree to the terms, conditions and provisions of the Certificate of 
Members! ip, that this application becomes a part of such Certificate and that any 


_ statement, misrepresentation or concealment of any material fact on my part 
shall make void my membership.” 


he policy contained the following paragraph: “A false statement, misrepre- 
sentation or concealment of any material fact in the application for membership, 
shall make void this certificate and shall bar the right of any beneficiary to collect 
any sum hereunder. In the absence of fraud, this certificate shall be incontestable 
and free from all conditions as to residence, travel, place or manner of death, 
except that suicide while either sane or insane, within one year from date of issue, 
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shall limit the amount payable hereunder to the total amount paid hereon by the 
member, and no more.” 


On the issue of fraud, the trial court found as follows: “That it is true that 
the answers so made by the said Joseph Carter Farrar to the above-mentioned 
questions prepounded to him at the time of his application for membership in the 
defendant association were false and wilfully false when made and were known to 
be false by the said Joseph Carter Farrar in that the said Joseph Carter Farrar at 
the precise time of making said application and during the two-year period imme- 
diately preceding the date of making said application, to-wit: February 20, 1929, 
was suffering and had suffered from certain heart diseases prior thereto during the 
two-year period immediately preceding the date of the application and that it is 
true that at that precise date of making said application, to-wit: February 20, 1929, 
the said Joseph Carter Farrar was not in good health and knew that he was not 
in good health; and that it is true that said Joseph Carter Farrar had then existing 
in his system and knew that he had existing in his system certain physical diseases, 
to-wit: myocarditis and heart disease, and at that time was suffering from the 
following diseases, to-wit: myocarditis, heart disease, impairment of the vision, 
rheumatism and arteriosclerosis.” It was further found that defendant relied upon 
these false representations in issuing its policy and had no notice or knowledge of 
their falsity until after the death of the insured. 

[1] It should be observed that the only ailment which the trial court found 
to be known to deceased at the time he made his application was “myocarditis and 
heart disease.” The other diseases mentioned in the quoted finding become entirely 
immaterial if they were not known to the insured at the time he signed the ap- 
plication, as it had been held that similar statements made in an application for in- 
surance to the same defendant company were not warranties because of the lim- 
ited or qualified expressions contained in the application as to the knowledge of the 
insured concerning the condition of health, Adams v. Policy Holders Life Ins. 
Ass'n, 126 Cal. App. 535, 14 P.(2d) 775. See, also, National Bank of D. O. Mills 
& Co. v. Union Ins. Co., 88 Cal. 497, 26 P. 509, 22 Am. St. Rep. 324; O’Connor \ 
Grand Lodge A. O. U. W., 146 Cal. 484, 80 P. 688; Chase v. Sunset Mutual Life 
Ass’n, 101 Cal. App. 625, 281 P. 1054. 


The evidence before us shows that Joseph Carter Farrar was a veteran of the 
Spanish-American War. On April 20, 1923, he made his first application for a 
pension because of physical disabilities, among which he specified that his heart 
was affected. His physical examination occurred on June 13, 1923; the examiners 
reporting they found him suffering from myocarditis and mitral regurgitation. His 
application was disallowed in Washington. This was followed by another which 
was allowed. This application and his applications for increases of pension were 
made on the following dates: May 21, 1924; November 24, 1925: October 28, 1927 
and February 11, 1930. In each application deceased stated, as one of the reasons 
tor the pension or its increase, that he had heart trouble or that his heart was 
affected. Medical examinations were had on the following dates with the pertinent 
tindings of the examining board set out after each date: February 27, 1924, heart 
normal; October 24, 1924, myocarditis, no murmurs; June 27, 1926, myocarditis; 
November 23, 1927, “Cardio-Vascular System: Normal? No. Man has a systolic 
murmur heard loudest at apex, but not transmitted, area of dullness, 20 per cent 
increased. * * * Man has a bad heart.” The physician who examined him on 
March 13 or 14, 1930, testified in part as follows: “I examined him and rated him 
‘total disability.’ * * * He had a heart enlarged three quarters of an inch beyond 
the right side of the sternum.” Deceased was allowed a pension and increases of 
pension and was finally given a three-fourths disability rating. This was prior <0 
his application for insurance. 


Deceased died following an operation for the removal of a tumor from his 
brain. Physicians testifying for the defendant were of the opinion that the heart 
trouble hastened the growth of the tumor. 


[2] The evidence which we have referred to supports the finding that deceased 
was suffering from a serious heart ailment at and before the date upon which he 
made his application for insurance: that he knew of this trouble: that he concealed 
it from the insurance company and was knowingly untruthful in answering some 
of the questions in the application. Such concealment and misrepresentation fur- 
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nishes sufficient grounds to void the policy. Sections 2561-2563, Civ. Code; 14 Cal. 
lur. 486 et seq. 

‘Plaintiff contends that defendant waived the falsity of the answers in the ap- 
plication; also that it is estopped from relying upon the fact of the untrue state- 
ments having been made because of not having promptly rescinded the contract af- 
ter having ga:ned knowledge of the true facts. Section 2564, Civ. Code. 

Plaintiff testified that in a conversation had with the president and secretary 
of defendant on the day the application was signed she informed them that her 
husband was a disabled Spanish-American War veteran and was receiving a dis- 
ability pension from the government. The president of the company denied that 
any such conversation took place. This again brings us back to the familiar rule 
that conflicts in the evidence are settled in the trial court. 

There is also evidence in the record that deceased was appointed a soliciting 
agent of defendant; that he with another such agent solicited disabled members of 
a camp of Spanish-American War veterans for insurance; that several were in- 
sured; that prior to the death of deceased plaintiff and a disabled veteran policy- 
holder interviewed the president of defendant and informed ‘him that the policy- 
holder was a disabled veteran drawing a disability pension and asked if such fact 
would invalidate an insurance policy; that the president replied: “I told them 
that we didn’t ask the question in our application whether they received a pension; 
that any policyholder with us that answered the questions propounded in our ap- 
plication, and that if they answered those questions truthfully, they had nothing to 
worry about. That was my answer to Mrs. Farrar and the gentleman accompany- 
ing her, and my answer to everyone making a similar inquiry.” The president also 
testified that numerous other questions similar in form were asked of him by 
ther policyholders and like answers given by him. 

The law imposes upon the insured the duty of dealing honestly with the in- 
surer. It is equally emphatic in requiring like honesty on the part of the insurer 
in its dealings with the insured and the beneficiary. Dishonesty on the part of 
cither is frowned upon and appropriate penalties provided. 

In 14 Ruling Case Law, at pages 1166 and 1181, it is said: “The law is char- 
itable enough to assume, in the absence of any showing to the contrary, that an 
surance company intends to execute a valid contract in return for the premiums 
received; and when the policy contains a condition which renders it void at its 
inception, and this result is known to the insurer, it will be presumed to have in- 
tended to waive the condition, and to execute a binding contract, rather than to 
have deceived the insured * * *, and to have taken his money without consider- 
ation, * * * Waiver of a forfeiture though in the nature of an estoppel may be 
created hy acts, conduct, or declarations insufficient to create a technical estoppel, 
and the courts, not favoring forfeitures, are inclined to grasp any circumstances 
which indicate an election to waive a forfeiture. Any acts, declarations, or course 
of dealing by an insurer, with knowledge of facts constituting a breach of a con- 
dition in a policy, leading the person insured honestly to think if conforming 
thereto a forfeiture of his policy will not be incurred, followed by due conformity 
on his part, estops the insurer from insisting on the forfeiture.” 


In West Coast Lumber Co. v. State, etc., Co., 98 Cal. 502, 33 P. 258, 260, it is 
said: “If, as was the case here, a building is insured against loss by fire under a 
policy containing a proviso that it shall be or become void in case the building is 
or shall become vacant or unoccupied, when, as was well known to the insurer at 
the date of the policy, and subsequently, it was and remained unoccupied, the in- 
surer will be presumed to have waived the clause as to occupancy. May on Insur- 
ance states it in this wise: ‘To deliver a policy with full knowledge of facts upon 
which its validity may be disputed, and then to insist upon these facts as ground 
of avoidance, is to attempt a fraud. This the courts will neither aid nor presume; 
and when the alternative is to find this or to find that, in accordance with honesty, 
there was an intent to waive the known ground of avoidance, they will choose the 
latter.’ May, Ins. § 497; Commercial Ins. Co. v. Ives, 56 II. 402.” 

In Steil v. Sun Insurance Office, 171 Cal. 795, 155 P. 72, 75, it is said: “It is 
stated in the briefs that the instructions were based on a passage from Cooley’s 
Briefs on Insurance (vol. 3, p. 2665) regarding ‘the effect of an insurer’s failure 
to act on obtaining knowledge of facts which either avoid or forfeit a policy,’ and 
saying: ‘The weight of authority supports the proposition that an insurance com- 
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pany waives or is estopped to assert a violation of the terms of an insurance con- 
tract if the company, on being notified of the violation, remains silent and fails to 
object or to declare a forfeiture, or cancel or rescind the contract, within a reason- 
able time. This rule is, no doubt, in most cases based on the theory that it is a 
breach of good faith on the part of an insurance company to remain silent and in- 
active on notice of a breach, and to retain the unearned premiums, and so lead 
the insured to believe that his insurance contract is regarded as valid notwithstand- 
ing the breach.’ This rule is doubtless applicable in all cases where the facts 
brought to the insurer’s knowledge show some violation of the terms of the policy 
which, either by law or because of some provision of the policy itself, operates to 
avoid or forfeit the policy.” See, also, Murray v. Home Benefit Life Association, 
90 Cal. 402, 27 P. 309, 25 Am. St. Rep. 133;-Bayley v. Employers’ Liability Assur- 
ance Corp., 125 Cal. 345, 58 P. 7; J. Frank & Co. v. New Amsterdam Casualty 
Co., 175 Cal. 293, 165 P. 927; MacGruer v. Fidelity & Casualty Co., 89 Cal. App. 
227, 264 P. 501. 

[5] It appears in the record in this case that, at the time deceased applied for 
his insurance and the policy was written and delivered, the federal laws required 
as a pre-requisite to granting a pension to a Spanish-American War veteran that 
such veteran be suffering from some physical disability to such an extent that it 
reduced his earning capacity and interfered with his ability to earn a living. Of 
course the loss of a leg or an arm would produce such a result, but such disability 
would be plainly visible. There is no suggestion that deceased had any visible dis- 
ability. The conclusion must follow that a person knowing of the physical dis- 
ability of deceased must have known that it resulted from the impairment of 
functions of some invisible organ or portion of the body. Such impairments re- 
sult from disease or the ravages of time. Deceased was nearly 50 years of age 
when he applied for insurance. The officers of defendant knew before he died 
that he was drawing a disability pension. They had seen deceased and had person- 
ally taken his application. They were charged with the knowledge that he was 
suffering from some physical ailment which reduced his earning capacity. They 
did not act promptly and did not cancel his policy upon receipt of the knowledge 
of his disability, but reserved this defense until after he had died and his widow 
brought suit to recover the value of the policy. 


A study of the record leaves us with the conclusion that the results shown in 
this case might easily have been the product of a deliberate plan on the part of 
the officers of the defendant company to enrich the company and defraud the class 
of insured to which deceased belonged. They sought to insure veterans of the 
Spanish-American War who were drawing disability pensions. These men had 
all passed well into, and some of them beyond, middle age. They were all suffer- 
ing from physical disabilities to some extent. The evidence shows that these dis- 
abilities, including those from which deceased suffered at the date of his applica- 
tion, were often the results of age alone. Defendant required no medical exam- 
inations even though it officers knew that these insured were physically disabled. 
Defendant required the insured to certify that they were in good health when its 
officers knew they were not. When, on account of a certain happening, a number 
of the insured became alarmed about the validity of their policies and sought in- 
formation on this question, the president of defendant gave the questionable, equiv- 
ocal, and misleading answer we have quoted. If the answer had been deliberately 
planned for the specific purpose of lulling the fears of the unwary and at the same 
time attempting to save to the defendant the specific defenses it is urging in this 
action, it is difficult to see how it could have been more cleverly worded. 

A study of the record before us leaves us with the definite conclusion that, 
while the deceased was knowingly untruthful in answering the quoted questions in 
his application for insurance, the defendant was also culpable in permitting the pol- 
icy to remain in force and in not rescinding the policy promptly after it ha 
knowledge that deceased was disabled. 

[6] J. M. Pearson, a disabled Spanish-American War veteran, testified that he 
was drawing a disability pension from the government; that he was insured by de- 
fendant; that another pensioner, a disabled Spanish-American War veteran, insure 
by defendant, died; that payment on the policy was refused by defendant; that this 
happening alarmed the witness and his wife about the insurance and that they 
went to the general offices of the defendant in November, 1931, and interviewed its 
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secretary ; that the witness informed the secretary that he was a disabled Spanish- 
American War veteran drawing a disability pension and inquired about the effect 
of such disability on his insurance; that an answer was.given by the secretary in 
effect somewhat similar to the quoted answer of the president. This testimony was 
corroborated by Mrs. Pearson, except that she testified that the secretary told her 
husband that the fact of the pension would have absolutely no effect on the policy 
of insurance; that the secretary was also a Spanish-American War veteran draw- 
ing a pension and was a policy holder in defendant; that the company had insured 
hundreds of Spanish-American War veterans. An offer was made to prove that 
the substance of this conversation had been communicated to Mr. and Mrs. Farrar. 

The evidence of these two witnesses was erroneously stricken from the re- 
cord. It had an important bearing on the policy of defendant in insuring disabled 
Spanish-American War veterans who were pensioners and the waiver of their dis- 
abilities. It should have remained in the record and should have been considered 
by the trial judge in deciding the question of the waiver by defendant of the falsity 
of the statements in the application for the insurance signed by deceased. 

Judgment reversed. 

We concur: Barnard, P. J.; Jennings, J. 


PRUDENTIAL INS. CO. OF AMERICA y. SOUTH. No. 10010. 
Supreme Court of Georgia. Nov. 14, 1934. 
177 Southeastern Reporter 499, 
INSURANCE. 

Whether switchman whose arm was amputated was totally and permanently 
disabled, within group policy defining such disability as one rendering insured 
wholly, continuously, and permanently unable to engage in any “occupation” 
or perform any “work” for any kind of compensation, held for jury. 

“Total disability” is a relative term, depending upon peculiar facts of 
each particular case. If insured is so incapacitated that substantially all 
material activities of employment such as the ordinary employment of the 
particular insured, or such other employment approximating the same live- 
lihood as insured might fairly be expected to follow, in view of his sta- 
tion, circumstances, and physical and mental capabilities, are reasonably 
closed to him, he is “totally disabled” within meaning of policy. The term 
“work” must be construed according to circumstances of execution of the 
insurance contract in which it appears, including objects to be effected 
thereby, as it is ambiguous, having numerous definitions, including mental 
or physical effort directed to an end, toil or labor, and employment or 
occupation, and, as regards an insurance contract, it is construable as mean- 
ing employment having some degree of permanency. The term “occupation” 
must be construed according to circumstances of execution of the insurance 
contract wherein it appears, including objects to be effectuated thereby, but 
is a more elevated term than “work” and signifies a trade or calling. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

1. This was a suit to recover alleged total and permanent disability benefits 
under a policy of insurance. Under the evidence adduced, it was a question for 
the jury whether the plaintiff, who was employed as a switchman and lost his 
night arm, became, as a result of such injury and the particular circumstances 
applicable to him, totally and permanently disabled within the purview of the policy 
defining such disability as one which would render any person insured thereunder 
wholly, continuously, and permanently unable to engage in any occupation, or 
Periorm any work for any kind of compensation of financial value during the 
remainder of his (or her) lifetime.” 

2. The trial court erred in awarding a nonsuit, and this judgment was prop- 
erly reversed by the Court of Appeals. 

Gilbert, J., dissenting. 

Certiorari to Court of Appeals. 


Suit by W. T. South against the Prudential Insurance Company of America. 
Judgment of nonsuit was reversed by the Court of Appeals (47 Ga. App. 590, 171 
S. E. 215), and defendant brings certiorari. 

Affirmed. 
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Spalding, MacDougald & Silbey, Estes Doremus, and P. F. Brock, all of 
Atlanta, for plaintiff in error. 

T. J. Lewis and Jno. T. Dennis, both of Atlanta, for defendant in error. 

BELL, Justice. 

Certiorari was granted in this case, to review the following decision and judg- 
ment of the Court of Appeals: “Plaintiff was employed by a railroad terminal 
company as a switchman. It took an able-bodied man with two feet and two hands 
to perform this work. Plaintiff was insured by the defendant insurance company 
against death and accident. He met with an accident which necessitated the ampu- 
tation of his arm just below his shoulder. The policy provided that total disability, 
within the meaning of the policy, existed whenever the insured was ‘rendered 
wholly, continuously, and permanently unable to engage in any occupation or per- 
form any work for any kind of compensation of financial value during the 
remainder of his life.’ Plaintiff was unable to continue as a switchman on account 
of such injury; railroad and terminal companies not employing one-armed men in 
such capacity. He filed a claim with the insurance company, and it refused to pay 
the same, and denied liability on the ground that the insured was not totally dis- 
abled within the meaning of the above clause in the policy. Plaintiff filed suit 
against the insurance company. On the trial the above facts appeared. There was 
also evidence to the effect that the plaintiff had not earned any money since his 
injury, and was unable to perform any substantial work, and that, while he lived 
on the farm with his father, he was not able to do any farm work on account of 
such injury. Upon the conclusion of plaintiff’s evidence, the court granted a non- 
suit, and to this judgment plaintiff excepts. Held, that this case is controlled by 
the rulings of the Supreme Court in Cato vy. AEtna Life Ins. Co., 164 Ga. 392, 
138 S. E. 787, and of this court in Marchant v. New York Life Ins. Co., 42 Ga. 
App. 11, 155 S. E. 221, and New York Life Ins. Co. v. Thompson, 45 Ga. App. 
638, 165 S. E. 847. The plaintiff made out a case showing that he was totally dis- 
abled, within the meaning of that term, as construed by the above decisions, and 
his case should have been submitted to the jury.” South v. Prudential Ins. Co., 
47 Ga. App. 590, 171 S. E. 215. 

It is contended, among other things, that the Court of Appeals ignored that 
portion of the disability clause to the effect that the insured must be unable to 
“perform any work for any kind of compensation of financial value during the 
remainder of his (or her) lifetime.” All contentions made, except one, relate to 
the meaning and effect of this clause. In cases of this character, the policy should 
be construed liberally to effectuate the general purpose of the contract, which is 
to indemnify the insured for the loss of time by reason of incapacity to perform 
his usual work or carry on his usual business by reason of a happening covered 
by the policy. Cole v. Metropolitan Life Ins. Co. (R. I.) 170 A. 74. The policy 
here contained language different from that involved in Cato v. A&tna Life Ins. 
Co., 164 Ga. 392, 138 S. E. 787, and the other cases cited by the Court of Appeals: 
but the purpose of the contract was substantially the same, and the case should 
be governed by like principles. There are two lines of authority relating to cases 
of this kind, one tending to literalism, and the other applying the principle of 
liberal construction. The authorities which incline to strict interpretation are 
seemingly in the minority, and this court is committed to the more liberal doc- 
trine. Cato v. Aitna Life Ins. Co., supra; New York Life Ins. Co. v. Thompson, 
177 Ga. 898, 172 S. E. 3. The two lines of authority were recognized in Hurley 
v. Bankers’ Life Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146, a case in 
which the court did not apply the more liberal doctrine, but intimated that except 
for its own prior decision in Lyon v. Railway Passenger Co., 46 Iowa, 63], it 
might be persuaded to do so. See reference to these cases in Marchant v. N. Y. 
Life Ins. Co., 42 Ga. App. 11, 155 S. E. 221, supra. The Hurley Case was dis- 
tinguished and apparently relaxed in the later decision of Kurth v. Continental 
Life Ins. Co., 211 Iowa, 736, 234 N. W. 201, 206. 

The words “occupation” and “work” must each be construed according to the 
facts and circumstances of the execution of the contract, including the objects to 
be effectuated thereby. The insured was at the time emploved as a switchman, 
and the company must have known of this fact. It received a valuable considera- 
tion for which it agreed to confer a benefit, and it is presumed that a substantial 
benefit was intended. If a literal construction is applied in this case, the insured 
would be required to show a condition of practical helplessness in order to recovet- 
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Few people ever arrive absolutely at that condition from a nonfatal accident. The 
term “work” is itself ambiguous, having numerous definitions, including (1) 
mental or physical effort directed to an end; (2) toil or labor; and (3) employ- 
ment or occupation. Where a provision in a policy is susceptible of two or more 
coustructions, the courts will adopt that construction which is most favorable to 
the insured. Massachusetts Benefit Life Ass’n v. Robinson, 104 Ga. 256 (2), 30 
S. E. 918, 42 L. R. A. 261. Under this policy, any reasonable person would have 
expected substantial protection, and would never have thought of the disability as 
one which must incapacitate him to earn the smallest sum in any possible manner 
\Ve do not think it material in this case that the wording of the contract may be 
somewhat different from the language dealt with in the several cases cited by the 
Court of Appeals. “Total disability, ” irrespective of the technical variations in the 
language employed, should be given a rational and practical construction. The 
phrase is a relative term, depending upon the circumstances and peculiar facts of 
each particular case, and is usually a question of fact to be determined by the 
court or jury trying the case. American Liability Co. v. Bowman, 65 Ind. App. 
109, 114 N. E. 992. The policy in the present case further provided that, “without 
prejudice to any other cause of disability, the company will recognize the entire 
and irrecoverable loss of the sight of both eyes, or of the use of both hands, or 
of both feet, or of one hand and one foot, as total and permanent disability under 
this policy. Some of these specific conditions might not render the insured liter- 
ally unable to “perform any work for any kind of compensation of financial value 
during the remainder of his life time.’ Thus, the company did not go so far in 
its own particular definition of “total disability” as it would ask the courts to go 
in applying the general definition as contained in the same contract. Cf. Kurth 
Continental Life Ins. Co., supra. 

“Occupation” and “work” may not mean the same thing, and it appears from 
the context that they were not intended to be used interchangeably in the instant 
policy. But it does not follow that the latter term shall be accepted in the sense 
of any sort of labor, however insignificant or irregular. The word “occupation” is 
a more elevated term, signifying a trade or calling; but each may include the 
idea of continuity and imply regularity in a specific line of endeavor. The term 
“work” being ambiguous and susceptible of various meanings, it should, on a 
proper construction of this contract, be defined as an employment having some 
degree of permanency, though not amounting to an occupation. This is true even 
if we look to the contract alone, without reference to the extraneous circumstances, 
which should also be considered. In Foglesong v. Modern Brotherhood, 121 Mo. 
\pp. 548, 97 S. W. 240, 241, the policy provided for indemnity in case of “per- 
manent and total disability of said member, which renders him unable to carry on 
or conduct any vocation or calling.” The court declined to construe this provision 
as meaning that no recovery could be had if the insured was able to carry on any 
vocation whatever, saying: “We are unwilling to adopt such a doctrine, the effect 
of which would be, practically, to reduce all such contracts to nullities, and to 
make them the instruments of extracting dues from policy holders without creat- 
ing any liability on the part of the insurers. Common knowledge of the occupations 
n the lives of men and women teach us that there is scarcely any kind of dis- 
ability that prevents them from following some vocation or other, except in cases 
of complete mental inertia. We have examples of persons without hearing and 
without sight following a vocation—some without feet, and some without hands, 
engaged in business. The achievements of disabled persons are seemingly marvel- 
us. Under defendant’s theory, the plaintiff might embark in the peanut trade or 
follow the business of selling shoestrings or lead pencils,.or follow some similar 
calling: in which instances, under the rule invoked, there would be no disability 
within the meaning of the policy. In our opinion, such was not within the contem- 
plation of the parties. In order to carry out the intent of the parties, it is our 
duty to disregard the broad language used which would have the effect to defeat 
the purpose of the contract and render it a nullity.” In Marchant v. New York 
Life Ins. Co., 42 Ga. App. 11 (2), 155 S..E. 221, supra, the Court of Appeals saw 
fit to distinguish its earlier decisions in Whitton v. American Ins. Co., 17 Ga. App. 

5, 87 S. E. 827, and Parten v. Jefferson Standard Ins. Co., 30 Ga. App. 245, 117 
SE. 772. The earlier cases were in some degree different: but in any view, these 
cases do not persuade us to a different conclusion in the present case. 

This heing a group policy covering employees of a railroad company, the 
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insurer necessarily knew that the plaintiff was a railroad employee; and, as indi- 
cated above, it presumably knew that his own particular work was that of a 
switchman. From common knowledge it may also be inferred that the premium 
rates were based upon the risk assumed. The language of the disability clause 
shows that it was an abstract or blanket form designed to apply to any person who 
might take a policy containing such form. We refer to the expressions, “if any 
person insured under this policy,” “he (or she),” and “his (or her).” But, just as 
the feminine pronouns became inapplicable on the issuance of the policy to Mr. 
South, so did the other words lose their broad expanse and generality when the 
form became a contract between these parties. The expressions “any occupation” 
and “any work’ were thus converted into words of concrete signification, and 
should be construed to mean the ordinary employment of the particular person 
insured, or such other employment, if any, approximating the same livelihood, as 
the insured might fairly be expected to follow, in view of his station, circum- 
stances, and physical and mental capabilities. Wall v. Continental Casualty Co., 111 
Mo. App. 504, 86 S. W. 491; Industrial Indemnity Co. v. Hawkins, 94 Ark. 417, 
127 S. W. 457, 29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; Hutchinson v. Supreme 
Tent, 68 Hun, 355, 22 N. Y. S. 801; Keith v. Chicago, etc., R. Co., 82 Neb. 12, 
116 N. W. 957, 23 L. R. A. (N. S.) 352, 130 Am. St. Rep. 655; Metropolitan Life 
Ins. Co. v. Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 A. L. R. 1040; Cody v. 
John Hancock Ins. Co., 111 W. Va. 518, 163 S. E. 4, 86 A. L. R. 354. If the 
insured is so incapacitated that substantially all of the material activities of any 
such e€mployment are reasonably closed to him, he is totally disabled within the 
meaning of the policy. The insured would, of course, not be entitled to a recovery 
merely upon proof that he had lost his right arm; but he may submit evidence 
that in the particular circumstances applicable to himself the injury rendered him 
totally and permanently disabled within the meaning of the policy. In the instant 
case it cannot be held as a matter of law that the evidence was insufficient for 
this purpose. 

In the argument counsel for the insurer disclaimed any intention to construe 
the policy so as to bring about the absurd results referred to in the Fogelsong 
Case, supra. Then, where is the line to be drawn? It would seem that the oniy 
other sufficiently definite standard would be to apply the reasonable construction 
which is most favorable to the insured, considering the policy as a whole and 
viewing it fairly in the light of all the facts and circumstances and the purpose 
to be accomplished! thereby. Johnson v. Mutual Life Ins. Co., 154 Ga. 633, 115 
S. E. 14. It appears from the record that the company paid the insured $500 on 
account of the loss of his arm, and it is contended that this payment was a dis- 
charge of all liability under the terms of the policy contract. This cannot be true, 
for the reason that the policy expressly stipulated that for described injuries the 
company would pay stated sums, including $500 for the loss of “one hand or one 
foot,” in addition to any other disability benefit provided by the policy. Under the 
evidence, the plaintiff’s case should have been submitted to the jury, and the Court 
of Appeals properly so held. Notwithstanding our great respect of the court which 
decided the case of Metropolitan Life Ins. Co. v. Foster (C. C. A.) 67 F.(2d) 
264, we cannot agree with all that as said in that decision. Compare the Kurth 
Case, supra; and see generally, in this connection, Equitable Life v. Branham, 250 
Ky. 472, 63 S.W.(2d) 498; Plummer v. Metropolitan Life Ins. Co., 132 Me. 220, 
169 A. 302; Wilson v. Metropolitan Ins. Co., 187 Minn. 462, 245 N. W. 826, 827: 
Hamblin v. Equitable Life, 124 Neb. 841, 248 N. W. 397, 398; Taylor v. Southern 
States Co., 106 S. C. 356, 91 S. E. 326, 327, L. R. A. 1917C, 910: Pacific Mutual 
Co. v. McCrary, 161 Tenn. 389, 32 S.W.(2d) 1052; Pilot Life Ins. Co. v. Owen 
(C. C. A.) 31 F.(2d) 862; Marshall v. Kansas City Life Ins. Co., 171 S. C. 321, 
172 S. E. 504. : 

In Austell v. Volunteer Life Ins. Co., 170 S. C. 439, 170 S. E. 776, it was held 
that a policy providing for indemnity in the event the insured became physically 
and “incurably disabled” meant incurably disabled so far as can be determined by 
human testimony and human knowledge. In the present case it is certain that the 
insured can never regain his arm; but if he should at any time after his injury 
so readjust himself to his handicap by education or otherwise, or find himself, 
from any circumstances, reasonably able to pursue his ordinary work or any work 
of like productivity, his alleged total and permanent disability would no longer 
exist, within the meaning of this policy; these terms being relative and the con- 
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dition thereby described being subject to change by circumstances. Cf. Federal Life 
Ins. Co. v. Hurst, 43 Ga. App. 840 (4), 848, 160 S. E. 533. The policy here provided 
for monthly payments for the period of twenty-four months only; but it is yet 
proper in this decision to define the policy, with its necessary conditions and 
implications, as though payments were not so limited. 

It is unnecessary to deal separately with each assignment of error contained in 
the petition for certiorari. All of them are controlled adversely to the plaintiff 
in certiorari by the principles stated in the foregoing discussion. 

Judgment affirmed. 

\il the Justices concur, except Gilbert, J., who dissents. 

\tkinson, J., concurs in the result. 


TERN & SOUTHERN LIFE INS. CO. v. TOMASUN. 
ASUN v. WESTERN & SOUTHERN LIFE INS. CO. 
Nos. 22575, 22576. 
Supreme Court of Illinois. Dec. 18, 1934. 
193 Northeastern Reporter 451. 


WES’ 
TOM: 


1. INSURANCE. 

Misrepresentations will avoid life policy if they are, in fact, false and material 
to risk, even though applicant acted through mistake or in good faith. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2 INSURANCE. 

Applicant on whom operation was performed after her application and ex- 
amination and before delivery of life policy owed duty- to insurer to disclose 
changed condition in her health. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

3. INSURANCE. 

Beneficiary of insured on whom severe abdominal operation was performed 
about six months before application reciting that insured was in good health held 
precluded from recovering on life policy, where insured had since operation been 
under constant medical observation and treatment and surgeon gave opinion that 
she had cancer. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Error to Second Branch Appellate Court, First District, on Appeal from Cir- 
cuit Court, Cook County; Hugo M. Friend, Judge. 

Error to Second Branch Appellate Court, First District, on Appeal from Su- 
perior Court, Cook County; James J. Kelly, Judge. 

Suit by the Western & Southern Life Insurance Company against Kazimiera 
Tomasun, and action by Kazimiera Tomasun against the Western & Southern Life 
Insurance Company. Decree and judgment adverse to the insurer were affirmed by 
the Appellate Court, and the insurer brings certiorari. 

Decree reversed and cause remanded, and judgment reversed in the law action. 

Hoyne, O’Connor & Rubinkam, of Chicago (Nathaniel Rubinkam and William 
S. Allen, both of Chicago, of counsel), for plaintiff in error. 

Edward J. Kelley and Daniel L. Madden, both of Chicago, for defendant in 
error. 

SHAW, Justice. 


On June 5, 1928, Emilay Tomasun applied to the Western & Southern Life In- 
surance Company for a life insurance policy in the sum of $2,000 naming the de- 
lendant, Kazimiera Tomasun, as beneficiary. In that application she agreed that 
all statements and answers to questions were complete and true and that they 
should form a part of the contract of insurance applied for. By it she also cer- 
tied that she was then in good health; that she was ordinarily in good health; 
and that in her statements and answers no information had been withheld touching 
her past or then present state of health. The application also contained the usual 
provision agreeing, on behalf of herself and her beneficiary, that no liability should 
attach under the policy until it had been issued and delivered during her lifetime 
and good health. The insured was examined on behalf of the company by Dr. 
Kelley on the date of the application. In answer to specific questions, she stated 
that she considered herself in sound health; that she had never been under treat- 
ment in a hospital or sanitarium; that she had never undergone any surgical op- 
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eration; that there was no then present reason for her to undergo a surgical op- 
eration; that she had had no disease or injury during the past five years; that she 
had never been treated for cancer; and that she had never had any disease of the 
breast, ovaries or uterus. The application was accepted by the company and a 
policy delivered about two weeks thereafter. It contained the statutory provisions 
and included what is known as the two-year incontestable clause, which is in part, 
“and shall be incontestable after two years from its date except for non-payment 
of premiums.” The insured died September 24, 1929, within the two-year period, 
and thereafter, still within the two-year period, on June 4, 1930, the company filed 
its bill of complaint in the circuit court of Cook county setting forth the facts 
hereinabove mentioned and in addition thereto alleged fraud and falsehoods in ¢on- 
nection with the application. It is also alleged in the bill that the insured was not 
in good health at the time of the application and delivery of the policy, but was 
afflicted with disease and had had medical attendance and been under treatment in 
a hospital or sanitarium; that she had previously had cancer or carcinoma of the 
cervix of the uterus, with metastasis to the bladder. and bowel; that when she 
made the application she well knew her answers to be false and that the policy was 
issued solely in reliance upon their truth; that if the company had known the ans- 
wers to be false it would not have issued and delivered the policy; and that the 
falsity of the answers was not discovered until after the death of the insured. It 
is further alleged that the beneficiary under the policy has threatened that she 
would wait until two years after the issuance thereof before bringing suit, and 
that if suit is not brought prior to the expiration of the two-year period, the com- 
pany will, in an action at law, be deprived of its just defense by reason of the in- 
contestable clause above quoted. The bill tenders a return of the premiums paid 
and prays a cancellation of the policy by reason of the fraudulent manner of its 
procurement and an injunction restraining the beneticiary named in it from pro- 
secuting an action at law. Upon this bill and a petition a temporary injunction was 
issued by the trial court. After demurrer was overruled an answer was filed, the 
cause heard, and on April 3, 1933, a decree was entered dismissing the bill for want 
of equity, from which an appeal was duly perfected to the Appellate Court for the 
First District. The decree was affirmed in the Appellate Court and the cause is 
here on certiorari. 

\fter the filing of the bill of complaint in the chancery suit above described 
an action at law was commenced in the superior court of Cook county, entitled 
Kazimiera Tomasun v. Western & Southern Life Insurance Company, upon = 
same policy of insurance. This action was started by summons on September 22, 
1930, after the expiration of the two-year period of incontestability. The dee- 
laration was in the usual form and was filed on October 29, 1930. On December 
4, 1930, the defendant. filed its plea setting forth that prior to the filing of the suit 
it had filed in the circuit court of Cook county its bill in chancery, which was at 
that time a silliee and undisposed of in that court, and in which it was prayed that 
an injunction might be issued restraining and enjoining the plaintiff from instituting 
or prosecuting the instant case and alleging an identity of issues and subject-mat- 
ters. A general demurrer to this plea was sustained and an amended plea filed on 
February 28, 1931, which set forth the same facts as in the original plea, but fur- 
ther alleged that a judge in the circuit court had issued a temporary injunction 
in the chancery suit pending in the circuit court as hereinabove set forth, and fur- 
ther alleging that the court of chancery had prior, and therefore exclusive, juris- 
diction of the same subject-matter and between the same parties, and that the 
chancery proceeding constitutes a bar to this present suit. On motion this plea 
was stricken. Thereupon a second amended plea, general issue, with notice and 
affidavit of merits, was filed, and later, on June 6, 1933, an additional plea was filed 
instanter. The substance of all of these defenses was the fraud in procuring the 
insurance and the prior and exclusive jurisdiction of the court of chancery. Upon 
all of these pleas and special defenses being ruled insufficient, the company abided 
by them and was defaulted for want of plea. Judgment was entered in the sum 
of $3,500, and after the usual motions an appeal was taken to the Appellate Court, 
where the judgment was affirmed. This cause is also here upon certiorari, and the 
two cases have been consolidated for disposition upon one opinion. 


On trial of the issues in the chancery case it was proved, without contradiction, 
that in November, 1927, a little over six months prior to the date of the applica- 
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tion here in question, Dr. Clyde E. King performed an operation on the deceased 
at the Lakeside Hospital, in Chicago, removing her uterus, tubes, and ovaries. He 
had seen her during the month preceding this operation. The surgical procedure 
consisted of opening the abdomen with a Y-shaped incision, which kept the patient 
in the hospital two weeks. He again treated her in January, at which time he 
referred her to Dr. Benjamin H. Orndoff, with whom she consulted on January 25, 
1928, less than five months prior to her application for insurance Dr. Orndoff 
testified that she told him she had been operated on by Dr. King and that she 
came to consult him on Dr. King’s recommendation. Dr. Orndoff made local and 
X-ray examinations and found an open, ulcerated, and bleeding lesion in the va- 
gina. He gave her radium and X-ray treatments and also removed certain pieces 
of tissue by electrical cautery. He performed two operations on her, the first one 
being on June 6, 1928, which will be noted as the next day after the date of the 
application for insurance. It was his opinion that she was not in sound health on 
that day or the day preceding, and that in his opinion she had had cancer when he 
saw her in January and also in June. He also stated his opinion that the cancer 
had taken many months to develop and that she went back to the hospital in Sep- 
tember and October. It was proved by depositions that the insured died Septem- 
ber 24, 1929, at the Wisconsin General Hospital, in Madison, and that a post mor- 
tem was performed there by Dr. Ritchie. The records of this hospital introduced 
in evidence show that she was admitted August 13, 1929, and that she gave a ‘com- 
plete history, including the operations by Dr. Orndoff and Dr. King. It also ap- 
pears from the record that at some time during this period she had been to the 
Mayo Clinic at Rochester and received certain treatment there. 


It is not denied in the record that the answers of the insured as shown by the 
application, which is a part of the policy, were, in fact, false. Neither is it denied 
that she was not in good health at the time the policy was issued and delivered to 
her. It is claimed by the beneficiary, and was found by the trial and Appellate 
Courts, that Mrs. Tomasun was a Lithuanian and did not read English or under- 
stand it readily; that when the examining doctor asked her questions she probably 
did not understand what he meant; and that as a result there could not have been 
any fraud or intentional withholding or misrepresentation of any fact. To sustain 
the decree of the trial court and the judgment of the Appellate Court affirming it, 
the beneficiary relies principally upon this contention. 

[1] In an equitable action for the cancellation of an insurance policy upon the 
ground that misrepresentations had been made as to facts material to the risk, it 
is not essential that the applicant should have willfully made such misrepresenta- 
tions knowing them to be false. They will avoid the. policy if they are, in fact, 
jalse and material to the risk even though made through mistake or in good faith. 
In United States Fidelity & Guaranty Co. v. First Nat. Bank, 233 Ill. 475, 84 N. 
E. 670, 673, we stated this rule in the following language: “The law is well settled, 
in its application to insurance contracts, that a misrepresentation of a material 
fact, in reliance upon which a contract of insurance is issued, will avoid the con- 
tract, and it is not essential, in equity, that such a misrepresentation should be 
known to be false. A material misrepresentation, whether made intentionally and 
knowingly or through mistake and in good faith, will avoid the policy.” The same 
tule has been applied in many other jurisdictions. 

[2] We thus find the authorities firmly established that it was not necessary 
an avoidance of the policy that Mrs. Tomasun should know that her answers 
Were untrue, although that she did know them to be untrue we can hardly find room 
to doubt upon the record presented. On the day she signed the application she 
consulted Dr. Orndoff regarding her health and on the next day was operated on 
in the North Chicago Hospital. She was not in sound health on June 5 or on 
June 6, 1928, nor on the date she received the policy. Neither had she been in 
good health for many months previous thereto, and it is impossible to believe that 
any woman who had suffered the severe abdominal operation which she underwent 
about six months prior to her application, and who had since been under constant 
medical observation and treatment, could have in good faith considered herself an 
insurable risk in any life insurance company. Regardless of her knowledge or lack 
ie knowledge of the truth of her statements, it has been held by the highest au- 
thority that having accepted and retained the policy of insurance, with the copy 
ot her application attached thereto, she is entirely bound by it. Regardless of her 
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knowledge on June 5, it cannot be urged with any degree of plausibility that she 
considered herself in good health when the policy was delivered two weeks later, 
and it became her duty during that interim—i. e., after her examination and before 
the delivery of the policy—to disclose the changed condition in her health to the 
insurer. On this point the Supreme Court of the United States has said: “But the 
reason for the rule still obtains, and with added force, as to changes materially 
affecting the risk which come to the knowledge of the insured after the ap- 
plication and before delivery of the policy. For even the most unsophisticated per- 
son must know that, in answering the questionnaire and submitting it to the in- 
curer, he is furnishing the data on the basis of which the company will decide 
whether, by issuing a policy, it wishes to insure him. If, while the company de- 
liberates, he discovers facts which make portions of his application no longer true, 
the most elementary spirit of fair dealing would seem to require him to make a 
full disclosure. If he fails to do so the company may, despite its acceptance of the 
application, decline to issue a policy.” Stipcich v. Metropolitan Life Ins. Co., 277 
U.S. 311, 48S. Ct: 512, 513, 72:1. Bde Ss. 

[3] We can find no reason for multiplying authorities or for considering other 
points raised in the briefs. Viewing the record with the utmost charity toward the 
insured deceased, we can find no reason to believe that she acted otherwise than 
with fraudulent intent, nor to believe that she considered herself in good health, or 
a fairly insurable risk, when the application was made. Regardless of these facts, 
her beneficiary would in any event be barred, under the holding in the Stipcich 
Case, supra, for failure of the insured to make disclosure of the operation of June 
6 during the pendency of her application. 

The beneficiary quotes at length from certain cases upon which she relies an 
which have received our consideration. Security Trust Co. v. Tarpey, 182 Ill. 52, 
54_N. E. 1041, 1043, was a bill in equity for the cancellation of two insurance 
policies upon a claim of fraud in their procurement. The record affirmatively 
showed that the company was engaged in the insuring of substandard risks, ac- 
cepting as policyholders those rejected by other companies, for which it charged 
approximately 13 per cent. higher premiums than companies requiring healthy ap- 
plicants. The court found that there was no fraud, that full disclosure had been 
made to the agents and physician, and that no equitable reason existed for cancel- 
ing the policies. In the language of the opinion by the late Justice Cartwright, the 
company “had before it the information in the medical examination that the lungs 
were not free from the indication of disease; that the respiration was not full, 
easy, and regular; that the number of respirations per minute was 22; that the 
rate of pulse (full minute) was 85; and that there was a prolonged expiratory 
murmur at the apex of the right lung. These facts are shown by the evidence to 
indicate to a physician the probability of the disease of which Cummings died. 
Complainant was fully cognizant of all these facts, and the general agent who de- 
iivered the policies knew that Cummings had been rejected by the Iowa Company.” 

Coverdale v. Royal Arcanum, 193 Ill. 91, 61 N. E. 915, was an action of as 
sumpsit on a benefit certificate to which a defense was interposed by plea that the 
insured had warranted in his application that he was not, and never had been, en- 
gaged in the manufacture or sale of intoxicating liquors, which was false. It was 
alleged by replication that the defendant was fully informed of the insured’s occu- 
pation and had full knowledge that he was engaged in the sale of liquor and with 
such knowledge accepted him as a member. The decision, in so far as material 
here, was upon the ground that the subordinate lodge was the agent of the su- 
preme lodge, and that its officers and members had full knowledge of the occupa- 
tion in which the insured was engaged. The case of Peterson vy. Manhattan Lite 
Ins. Co., 244 Ill. 329, 91 N. E. 466, 18 Ann. Cas. 96, involves the same holding, 
following the familiar rule that an insurance company cannot insist upon a for- 
feiture for a cause of which it had knowledge when the policy was issued. In 
Farrenkoph v. Holm, 237 Ill. 94, 86 N. E. 702, the decision was likewise based 
upon the ground that the agent of the company had full knowledge as to the tacts 
questioned. Likewise the case of Weisguth v. Supreme Tribe of Ben Hur, 272 
Ill. 541, 112 N. E. 350, holds that the examining physician is the agent for the i 
surer, and that his knowledge of past ailments and medical treatments of the i- 
sured is the knowledge of the company. 

Joseph v. New York Life Ins. Co., 308 Ill. 93, 139 N. E. 32, is also relied on 
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— 


by the beneficiary. The holding in that case, however, is not in any way at vari- 
ance with our holding in this one. The case was disposed of on the pleadings and 
only two points were passed on. The first point was as to the sufficiency of the 
second plea of the insurance company. This plea alleged the making of various 
statements by the insured, upon an oral and physical examination, which were said 
to have been false. The plea, however, did not allege that these statements were 
all contained in the written applicafion attached to the policy, which provided that 
“all statements made by the insured shall, in absence of fraud, be deemed repre- 
sentations and not warranties, and no such statements shall avoid this policy or 
he used in defense to a claim hereunder unless it be contained in said written ap- 
plication,” a copy of which was attached to the policy. The plea was held to be 
insufhcient for this reason. The second point determined was that the replications, 
which alleged that all of the insured’s answers were true, full, and complete, were 
sufficient replies to the pleas, and that, since the defendant company stood on its 
general demurrer to these replications, the judgment for plaintiff on the pleadings 
necessarily followed. 

The beneficiary also cites many cases following the familiar rule that the 
language of an insurance policy, which is the language of the insurer, will, when 
ambiguous, be construed most strongly against the company. Conceding the gen- 
eral correctness of this rule, except in those cases where certain language is re- 
quired by statute, it has no application to this case, as there is no question of am- 
biguity presented. 

We have reviewed all of the authorities cited to sustain the decree and judg- 
ment and are of the opinion they cannot be sustained. An applicant for life insur- 
ance is not exempted from the operation of the ordinary rules of common honesty ° 
and good faith in his dealings with the company in procuring a policy. We are 
satisfied that the policy in this case was procured with fraudulent intent, in viola- 
tion of all equitable rules of good faith and fair dealing, and that it cannot be per- 
mitted to stand. 

It is therefore our order that the judgment of the Appellate Court in the con- 
solidated cases be reversed; that the decree of the circuit court of Cook county 
in the chancery case of Western & Southern Life Insurance Company v. Tomasun 
be reversed and the cause remanded to that court, with directions to enter a decree 
in accordance with the prayer of the bill; and that in the action at law entitled 
Tomasun v. Western & Southern Life Insurance Company the judgmént of the 
superior court of Cook county be reversed. 

No, 22575—Decree reversed, and cause remanded. 

No. 22576—Judgment reversed. 


FEDERAL LIFE INS. CO. v. BOLLINGER. No. 14677. 
Appellate Court of Indiana, in Banc. Jan. 22, 1935. 


193 Northeastern Reporter 681. 
1. INSURANCE. 

Where certain clause of accident policy covered only loss of life, of both 
hands, of both feet, of sight of both eyes, of one hand and one foot, of sight of 
one eye and one hand, and of sight of one eye and one foot, insured could not 
recover for loss of right “forearm and hand.” 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2, INSURANCE. 

Loss of right “forearm and hand” by farmer as result of accidental fall upon 
motor-driven corn husker when thrown from motor-driven tractor, following break 
in corn husker, held within clause of accident policy covering loss of hand or foot 
sustained by wrecking or disablement of motor-driven car in which insured was 
nding or driving or by being accidentally. thrown therefrom, including motor- 
driven farm machinery. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3 INSURANCE. 

Weekly indemnity clause for loss of. time not exceeding 13 weeks in case of 
immediate and total disability under conditions set forth in accident policy relating 
'o injuries covered by policy held to cover loss of time, where indemnity for 
injuries was also claimed and not limited to claim for loss of time only. , 

(For other cases, see Insurance, Dec. Dig. § 528.) 
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5. INSURANCE. 

Accident insurer’s liability for both injuries and loss of time held not changed 
by use of “or” in statement that policy provided for loss of life, limb, limbs, 
sight, or time to extent therein limited and provided. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

6. INSURANCE. 


Where insurance policies are ambiguous or are reasonably susceptible of dif- 
ferent constructions, courts will adopt construction most favorable to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Randolph Circuit Court; Alonzo L. Bales, Judge. 

Action by Merle Bolinger against the Federal Life Insurance Company. From 
a judgment for plaintiff, defendant appeals, and plaintiff assigns cross-error. 

Affirmed. 

White & Haymond, of Muncie, for appellant. 

Nichols & Nichols, of Winchester, for appellee. 

Curtis, Judge. 

The appellee commenced this action against the appellant upon an insurance 
policy issued to him by the appellant. The material provisions of the policy in so 
far as they relate to this case are as follows: 

“Federal Life Insurance Company hereby insures Merl Bolinger hereafter 
called the insured, against accidental death, dismemberment, or disability resulting 
within sixty (60) days from the date of the accident, directly and independently 
of all other causes from bodily injuries sustained through external, violent and 
accidental means, for the amounts and in the manner set forth in Parts I, II, III, 
IV, and VI, subject to the provisions, conditions and limitations contained in this 
policy.” 

“Part III. Automobile and specified farm machinery accidents. 

“(a) For loss of life, both hands or both feet, sight of both eyes, or one 
hand and one foot, sight of one eye and one hand, or the sight of one eye and 
one foot, sustained by the wrecking or disablement of any horse drawn or motor 
driven car or motorcycle, in which the insured is riding or driving or by being 
accidentally thrown therefrom, including accidents causing death or disability sus- 
tained under the conditions specified in this part while using or operating farm 
wagons, mowers, binders, plows, and other farm machinery, which is motor driven 
or horse drawn, the company will pay the sum of $2000.00. 

“(b) For loss of either hand or foot or sight of one eye, sustained as the 
result of accident specified in paragraph (a) of this Part, the company will pay 
the sum of $800.00.” 

“Part VI. Weekly indemnity for total loss of time if the insured shall be 
immediately and wholly disabled by the means and under the conditions as set 
forth under Parts I, IJ, III, IV, and V and be prevented by injury from perform- 
ing any and every duty pertaining to his or her usual occupation, the company will 
pay for such loss, for a period not exceeding thirteen consecutive weeks, acci- 
dent indemnity as follows: Under Part I * * * $25.00 weekly; under Part Il 
* * * $15.00 weekly; under Part III * * * $10.00 weekly; under Part I\ 
* * * $7.00 weekly; under Part V * * * $5.00 weekly. This policy is issued 
in consideration of the payment of the policy fee of One Dollar ($1.00) and the 
first year’s premium of One Dollar ($1.00) in advance.” 


The appellant also sets out the following which it contends is a part of. the 
policy, to wit: “This policy provides indemnity for loss of life, limb, limbs, sight, 
or time, caused by accidental means to the extent herein limited and provided. 
The appellee contends that the sentence last above quoted is found on the back o! 
the policy and is entirely outside of it and is no part of the insurance contract. 
As we view the disputed sentence, it is not of controlling influence whether it 1s 
or is not a part of the contract, as will be hereinafter demonstrated. We will first 
take up other questions. 


The complaint was in three paragraphs; the first being based upon clause of 
provision (a) of part III of the policy above set out, the second paragraph being 
based upon clause (b) of part III above set out, and the third paragraph was 
based upon the weekly indemnity part of the insurance contract, to wit, part 
heretofore set out. 

The injury arose out of one accident. Paragraph 1 of the complaint alleged 
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in substance that on January 29, 1930, appellant insured appellee for a period of 
twelve months from January 29, 1930, beginning at the noon hour standard time, 
against accidental death, dismemberment, or disability, directly or independently 
from all other causes, from bodily injuries suffered through external, violent, and 
accidental means, by being accidentally thrown from any motor-driven car in 
which the insured was riding, or disability sustained while using or operating farm 
machinery, which is motor driven, and promised, in the event of such injury, under 
such conditions appellant would pay to appellee the sum of $2,000. 

That on October 23, 1930, and while said policy was in full force and effect, 
appellee was engaged in the business of farming, to wit, of husking corn, and for 
that purpose he was riding upon a motor-driven machine, commonly called a 
“tractor” and used by appellee in the general operation of his farm; that at the 
time and for the purpose of husking the corn, he had attached to said tractor a 
corn picker, or husking machine, which was also motor driven and which received 
its motor power from said tractor; that said corn picker or husker, for the pur- 
pose aforesaid, was attached to the side of the tractor, and gathered the rows ot 
corn next to the side thereof; that while so operating, said picker became clogged 
because of a break in its machinery. That for the purpose of relieving it, and 
freeing it from the clogged cornstalks, appellee leaned over from the seat on 
which he was riding on the tractor and was accidentally thrown therefrom and 
into said corn husker, and as he so fell, and while in the act of accidentally fall- 
ing from said tractor as aforesaid, he was caught in the rollers of said corn 
husker and thereby greatly injured in this, to wit, that his right forearm was 
caught in the rollers of said corn husker and the extensor muscles of the upper 
side of the arm were ground and mashed off to a point about one inch below the 
elbow, and the muscles on the under side of the forearm were mashed and ground 
off to a point about two inches below the elbow, and as a result of said injuries 
the muscles and ligaments of the right forearm sloughed off. That parts of the 
bone of the forearm had to be removed. That for the purposes of receiving proper 
treatment, he was taken to the hospital, where, because of his disability, he was 
confined many weeks and is now permanently disabled. That within ten days 
thereafter, appellee notified appellant of his injury aforesaid, and of the manner 
in which the same was suffered, but appellant then and there and in writing denied 
all liability under the provisions of the policy, and appellant has still failed and 
refused to pay to appellee any amount because of its liability aforesaid; that there 
has been long and unreasonable delay in the payment of the amount due, and 
appellee is entitled to 6 per cent. interest thereon from the date of such accident. 
There is a prayer for judgment of $2,000 and 6 per cent. interest thereon from 
October 23, 1930. Attached to and made a part of the first paragraph of the com- 
plaint as exhibits are clauses (a) and (b) of the policy above set out. To this 
paragraph of the complaint the appellant addressed a demurrer containing four 
specifications in the memorandum, Only the first of these specifications need be 
considered. It is as follows: “1. In his first paragraph of complaint plaintiff appar- 
ently attempts to state a cause of action under clause (a); of Part III of the 
surance policy sued on and seeks damages thereunder in the sum of Two Thou- 
sand ($2000.00) Dollars. This clause provides indemnity for (a) loss of life, both 
hands or both feet, sight of both eyes, or one hand and one foot, sight of one eye 
and one hand or sight of one eye and one foot sustained by the wrecking or dis- 
ablement of any horse drawn or motor driven car or motorcycle in which the 
insured is riding or driving or by being accidentally thrown therefrom, including 
accidents causing death or disability sustained under the conditions specified in 
this part while using or operating farm wagons, mowers, binders, plows or other 
farm machinery which is motor driven or horse drawn. Plaintiff’s first paragraph 
of complaint apparently assumes that said provisions insure against any disability 
whereas said provisions insure only against the specified injuries named therein and 
Th other provision of the policy covers the injuries alleged in this paragraph.” 
dale on : said demurrer to the first paragraph of the complaint was sus- 
ea © which ruling of the court the appellee excepted, and this ruling of the 

urt Is assigned by the appellee as cross-error. 

_ The second paragraph of the complaint contained practically the same allega- 
tious as to the accident as the first paragraph, and relied upon said clause {b) of 
part III of the policy, which provides for payment of the sum of $800 tor the 
loss of either hand or foot or sight of one eye sustained under the provisions of 
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the policy. The policy was made a part of the paragraph by proper exhibit. The 
prayer was for $800 together with interest from October 23, 1930. To this para. 
graph of the complaint the appellant filed a demurrer. This demurrer was over- 
ruled with an exception. Under the heading of “Errors Relied upon for Reversal,” 
the appellant says that the court erred in the ruling on said demurrer for the 
following reasons (which summarize the grounds in the memorandum), to wit. 
“(a) Said paragraph of complaint does not show that the injury complained of 
was sustained as a direct and proximate result of the wrecking or disablement of 
any motor driven vehicle, or by being accidentally thrown therefrom, or by the 
wrecking or disablement of any farm machinery or by being accidentally thrown 
therefrom.” The above ruling of the court is assigned as an error by the appellant, 

The third paragraph of complaint also contained practically the same allega- 
tions as to the accident as the first and second paragraphs, and relied upon that 
part of the policy which provides for a weekly indemnity of not to exceed thir- 
teen weeks at $10 per week if the insured should be immediately and wholly dis- 
abled under the conditions of the policy and be prevented by such injury from per- 
forming any and every duty pertaining to his usual occupation. The policy was 
made a part of this paragraph by a proper exhibit. The prayer was for $130 
together with interest from January 19, 1931. The appellant filed a demurrer to 
this paragraph which was overruled with an exception. Under the heading of 
“Errors Relied upon for Reversal,” the appellant says that the court erred in the 
ruling on said demurrer for the following reasons (which summarize the crounds 
in the memorandum), to wit: 

“(a) Said paragraph of complaint does not show that the injury complained 
of was sustained as a direct and proximate result of the wrecking or disablement 
of any motor driven vehicle, or by being accidentally thrown therefrom, or by the 
wrecking or disablement of any farm machinery or by being accidentally thrown 
therefrom. f 

“(b) The appellee in his third paragraph of complaint, intends to state a cause 
of action based upon a liability of appellant for weekly indemnity for loss of 
time under Part VI of the policy sued on, but the provisions of the policy do not 
cover loss of time where indemnity for injuries is also claimed.” 

This ruling of the court is also assigned as an error by the appellant. 

After the above rulings the appellant filed an answer in general denial to each 
of the second and third paragraphs of the complaint. Upon the issues thus made 
the cause was submitted to a jury for trial, resulting in a verdict for the appellee 
in the sum of $995.66, upon which judgment was rendered. The appellant season- 
ably filed a motion for a new trial, which was overruled with an exception, and 
this appeal prayed and perfected. The ruling on the motion for a new trial is one 
of the errors assigned and relied upon by the appellant for reversal. There are 
eleven causes or grounds of the motion, which may be summarized as follows: 
The verdict is not sustained by sufficient evidence and contrary to law: error in 
the assessment of the amount of the recovery; error in not directing a verdict 
for the appellant upon each of the second and third paragraphs of the complaint; 
error in refusing to give each of instructions numbered 1, 2, and 3 tendered by the 
appellant; and error in giving each of instructions Nos. 1 to 13, inclusive, given on 
the court’s own. motion. 

The appellee has made a timely assignment of cross-error based upon the 
rulings of the court upon the demurrer to the first paragraph of complaint as 
heretofore mentioned and properly presents said ruling for review. 

1] Clause (a) of part III of the policy in suit, which we have heretotore set 
out, is plain and unambiguous. It is the basis for the first paragraph of the com- 
plaint. The injuries to be compensated therein are: (1) loss of life; (2) both 
hands; (3) both feet; (4) sight of both eyes; (5) one hand and one foot; (6) 
sight of one eye and one hand; (7) sight of one eye and one foot. The imjury 
described in the first paragraph of the complaint is for “right forearm and hané. 
Clearly this is not one of the injuries covered by said clause (a), part III of the 
policy, irrespective of how the injury may have occurred. The first paragraph 0 
the complaint upon its face clearly shows that the, injury described therein was 
not covered by said clause (a), part III. There was no error in the ruling sus 
taining the demurrer to the first paragraph of the complaint. ; 

[2] Clause (b), part III of the policy sued upon, which we have heretotore 
set out, clearly covers the loss described in the second paragraph of the complaint, 
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to wit, the loss of either hand, provided the loss was sustained as the result of 
an accident as specified in said clause (a) of part III as provided in the policy. 
The substance of the demurrer addressed thereto has been heretofore set out. We 
think the allegations of the said paragraph of complaint bring it within the policy 
provisions. There was no error in the ruling on the demurrer filed thereto. _ 

[3] The third paragraph of the complaint is founded upon part VI of the 
policy provisions as above set out. The substance of the demurrer thereto is found 
in an earlier part of this opinion. We think that the allegations of this paragraph 
bring it within the policy provisions and that there was no error in the ruling as 
to the demurrer addressed thereto. 

[5, 6] Referring again to the disputed clause heretofore set out, it is the 
contention of the appellant that said clause is a part of the policy, and that since 
the word “or” is used in the clause in question before the word “time,” the appellee 
is limited either to loss of life, limb, limbs, and sight as one alternative, or to 
“time” lost by reason of the accident as the other alternative, and that a recovery 
caunot be had for both. We do not so construe the policy. If it may be said that 
there is any ambiguity in the policy contract in the respect under consideration, 
such ambiguity will be resolved in favor of the insured. It is a familiar rule in 
the construction of insurance policies that where they are ambiguous or require 
interpretation or are reasonably susceptible of two different constructions, so that 
reasonably informed men on reading them would honestly differ as to their mean- 
ing, the courts will adopt that construction which is most favorable to the insured. 
See Masonic Accident Insurance Co. v. Jackson, 200 Ind. 472, 164 N. E. 628. 61 
A. L. R. 840; United States Fire Insurance Co. v. Banks of Wabash, Inc., 95 Ind 
App. 100, 180 N. E. 765 and cases cited therein. 

In discussing the cause or ground of the motion for a new trial that there is 
error in the assessment of the amount of recovery, the appellant has limited itself 
to the proposition that there cannot be a recovery on both the second and third 
paragraphs of the complaint. No other contention as to the amount of the recov- 
ery is presented. There is no merit in this contention of the appellant. 

lhe evidence fully sustains the material allegations of the complaint and js 


ample to sustain the verdict. See Inter-Southern Life Insurance Co. v. Bowyer, 90 
Ind. App. 494, 169 N. E. 65. 


We have found no reversible error. 
Judgment affirmed. 


METROPOLITAN LIFE INS. CO. v. SCHNEIDER. No. 14687. 
Appellate Court of Indiana, in Banc. Jan. 23, 1935. 
193 Northeastern Reporter 690. 
4. INSURANCE. 


To prove total and permanent disability preventing insured from engaging iu 
any occupation, or performing any work for compensation or profit, insured need 
not show utter helplessness. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

In action on certificate of insurance issued under group policy, evidence held 
sufficient to sustain finding that insured was totally and permanently disabled from 
engaging in any occupation, or performing any work for compensation or profit, 
authorizing recovery for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

Insurer’s denial of all liability under certificate of insurance issued under 
group policy resulted in loss of its right to pay disability benefits in installments. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Appeal from Superior Court, Vanderburgh County; Benjamin E. Buente, 
Judge. 

Action by Katherine M. Schneider against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Kahn, Enlow & Meyer, of Evansville, for appellant. 

W. M. Wheeler, of Evansville, for appellee. 

Curtis, Judge. 





926 lhe insurance Law Journal, Vol. 84 [May, 193: 


This is an appeal from a judgment of the superior court of Vanderburgh 
county in a cause of action based upon two certificates of insurance issued by the 
appellant to the appellee under and pursuant to two group policies of insurance 
issued by the appellant to the Stahl Packing Company of Evansville, Ind., for 
whom the appellee was working. The complaint was in two paragraphs, each para- 
graph being based on a separate one of said certificates of insurance. In the first 
paragraph of complaint the appellee asks judgment in the amount of $1,200, and 
in the second she asks judgment in the amount of $150. 

The issues were formed by the said complaint and by the first and second 
paragraphs of answer to each paragraph thereof. 

The case was tried on these issues before the judge without the intervention 
of a jury, and a judgment was entered in favor of plaintiff, the appellee herein, 
against the appellant, Metropolitan Life Insurance Company, in the sum of $1,030 
and costs of the action; the judgment on the first paragraph being for $1,000, and 
on the second for $30. The appellant’s said second paragraphs of answer to each 
paragraph of complaint were each affirmative answers to which the appellee filed 
no reply, but proof was heard on the issue raised by each of these paragraphs of 
answer; the court considering that a general denial thereto was filed by the 
appellee. 

A motion for a new trial was filed seasonably by the appellant and overruled 
with an exception, and this appeal thereafter prayed and perfected, assigning as 
the only error the ruling of the court upon said motion. 


' {1, 2] The motion for a new trial contains several causes or grounds, only 
one of which can be considered for the reason that only the one cause or ground 
is carried forward into, the propositions, points, and authorities portion of the 
appellant’s brief. The first point sought to be presented under the above heading 
is that, “The judgment for the appellee on her first paragraph of complaint is 
not sustained by sufficient evidence and is contrary to law.” The second point is 
that, “The judgment for the appellee on her second paragraph of complaint is not 
sustained by sufficient evidence 2nd is contrary to law.” And the third point is 
that, “The court erred in the asst ent of the amount of recovery in this: the 
amount is too large.” As heretofore _.ated, only the third point can be considered. 
To say that the “Judgment” is not sustained by sufficient evidence or is contrary 
to law presents no question under a motion for a new trial. See section 610, cl. 6, 
Burns’ Ann, St. 1926, section 2-2401 cl. 6, Burns’ Ann. St. 1933; Smith et al. v. 
Hill, 200 Ind. 616, 165 N. E. 911; Indianapolis Electric Supply Company v. Trap- 
schuh et al., 63 Ind. App. 120, 114 N. E. 99; Gates v. Baltimore & Ohio South- 
western Railway Company, 154 Ind. 338, 56 N. E. 722. See, also, clause 6 of rule 
21, Revised Rules of the Supreme and Appellate Courts of Indiana, adopted 
November 1, 1933, effective November 15, 1933, which provides what the appel- 
lant’s brief shall contain under the heading “Propositions and Authorities.” It is 
there specifically stated that: “No alleged error or point not contained in the state- 
ment of errors or points shall be raised afterwards either by reply brief or oral 
or printed argument, or by a petition for a rehearing.” The above-quoted provision 
was also in the rules before they were revised as above indicated. 

In passing upon the question presented under the appellant’s third point above 
set out we have, however, examined carefully the evidence contained in the appel- 
lant’s concise statement thereof in its brief as well as the evidence supplied by the 
appellee in her brief which was omitted by the appellant. It is contended by the 
appellant that the appellee is not entitled to recover on the first paragraph of her 
complaint for the reason, first, that she did not prove that she “has become totally 
and permanently disabled as a result of bodily injury or disease so as to be pre- 
vented from engaging in any occupation and performing any work for compensa- 
tion or profit.” The injury suffered by the appellee was a broken hip occasioned 
by a fall while she was an employee of the Stahl Packing Company. Her conte- 
tion is that she is “totally and permanently disabled so as to be prevented per- 
manently from engaging in any occupation and performing any work for compen 
sation or profit.” Her evidence : rongly tends to support her contention. The appel- 
lee in her concise statement of “he evidence, some of which was omitted by the 
appellant, says that the appellee ‘testified: “That her leg is short as a result of the 
injury and that she cannot step up with it; that she requires help in getting om 
and off street cars and buses; that she suffers pain when she puts weight on her 
leg; that she suffers pain when she is sitting down; that it is painful for he 
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either to stand or walk or sit for any period of time; that her injury is not 
improving; that she is unable to work at packing food as she formerly did at 
Mead Johnson’s and that she is unable to perform the duties of a waitress; that 
she is unable to tint commercial photographs as she formerly did; that there is’ no 
field of employment now for commercial photograph tinting; that the tinting work 
she formerly did required her to be on her feet a good deal, and that most photo- 
graph tinting requires considerable standing; that her education consists only of 
completing the common grade school up to the eighth grade; that she hasn't 
engaged in the occupation of tinting photographs for Seven (7) or Eight (8) 
years; that her average weekly wage for tinting photographs was Ten Dollars 
($10.00) or Twelve Dollars ($12.00) ; that she is unable to tint photographs in her 
present condition; that she finds it necessary to lie down sometimes once or twice 
a day and sometimes more.” 

[3-5] In the main we think her evidence was corroborated by the medical and 
other testimony. It is true that there was some conflict in the evidence, but it is 
not the province of this court to weigh such evidence. Such a contract as is sued 
upon in the first paragraph of the complaint does not refer to and will not be 
construed to mean that before the insured is entitled to recover that there must be 
made a showing of utter helplessness. It must be given a reasonable construction. 
Under the record in the instant case it became a question of fact for the court 
trying the case to decide whether or not there was a showing of total disability 
within the meaning of the certificate of insurance sued upon. We think there was 
an abundance of evidence to sustain the finding in that respect. See John Hancock 
Mutual Life Insurance Company v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. 
R. 848, and the numerous cases reviewed in the note thereto. See, also, Great 
Northern Casualty Co. v. McCollough, 96 Ind. App. 506, 174 N. E. 103. 

[6] The certificate of insurance sued upon in the first paragraph of the com- 
plaint contained the provision that the company would pay the insured 40 monthly 
installments of $26.25 each commencing three ménths after receipt of proof of 
loss as provided in the policy, provided that the i ured prior to his sixtieth birth- 
day “has become totally and permanently disab’ u,.as the result of bodily injury or 
disease, so as to be prevented thereby froméngaging in any occupation and per- 
forming any work for compensation or profit,” and that the company would waive 
the further payment of premiums as to such employee. The appellant denied all 
lability under said certificate of insurance. Appellant’s second contention, based 
mainly upon the installment provision of the said certificate of insurance, is that 
“the trial court erred in awarding to the appellee judgment for more than the 
amount of such installments then due.” Such a contention is at once untenable. By 
denying all liability the appellant lost its contractual right contained in the said 
certificate of insurance to pay in installments. See John Hancock Mutual Life 
Insurance Company v. Cave, supra, and note-in 79 A. L. R. 848, supra. 

We have found no reversible error. 

Judgment is affirmed. 


WARNER v. EQUITABLE LIFE INS. CO. OF IOWA. No. 42561. 
Supreme Court of Iowa. Dec. 11, 1934. 
258 Northwestern Reporter 75. 
3. INSURANCE. 

As respects defendant’s motion for directed verdict, evidence as to circum- 
stances surrounding death of insured resulting from discharge of pistol in kitchen 
— home held as matter of law to establish defense of suicide in action on life 
policy. 

Plaintiff in the action on the policy contended that insured had 
threatened to shoot a neighbor’s chickens in his strawberry patch and that 

on the morning of his death he had stumbled and that the pistol was acci- 

dentally discharged. The evidence, however, showed that the pistol had 

safety devices, that the shot was fired in the kitchen before insured arrived 

at place where he could shoot at the chickens,‘’and there was no evidence 

that the furniture in the kitchen had been disttirbed or that deceased sus- 

tained any bruises or abrasions such as miglif have resulted from contact 
with open oven door. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Mitchell, C. J., dissenting. 
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Appeal from District Court, Dickinson County: F. C. Davidson, Judge 

From judgment in favor of the beneficiary on a life insurance policy against 
the defendant insurance company, this appeal is prosecuted. 

Reversed. 

Henry & Henry, of Des Moines, and Cory & Sackett, of Spencer, for appellant. 

H. E. Narey, of Spirit Lake, and Cornwall & Cornwall, of Spencer, for ap- 
pellee. 

CLAUSSEN, Justice. 

The defendant insurance company issued a policy of insurance on the life of 
Elihue C. Warner, the husband of plaintiff, in which plaintiff was designated bene- 
ficiary. The policy was dated October 11, 1932. The insured came to his death 
on April 26, 1933, less than a vear after the policy was issued. The policy con- 
tained a provision that if, within one year from the date of the policy, the insured 
committed suicide, whether sane or insane, the liability of the company should be 
limited to the amount of the premiums paid on the policy. 

The case was tried to a jury which found for plaintiff, and from judgment 
thereon the defendant company appeals. 

A number of errors are assigned, but in the view we take of the record, only 
one requires attention. It is that the court erred in overruling a motion made by 
defendant for a directed verdict on the ground that the record established con- 
clusively that the insured committed suicide within one year from the date of the 
policy. It should perhaps be stated that the defendant offered to confess judg- 
ment for the amount of the premiums paid on the policy and that the motion con- 
templated judgment in favor of plaintiff in the amount of the premiums paid. A 
disposition of this question fairly calls for a full statement of the facts and cir- 
cumstances surrounding the death of the insured. 

The insured lived with his wife and children in a two-story house on a three- 
acre tract of land on the edge of the town of Spirit Lake. The kitchen occupied 
the northeast corner of the ground floor of the home. To the south of the kitchen 
was the dining room. West of the dining room was a living room. Access was 
had to the upstairs by means of a flight of steps which opened on a passageway 
leading from the dining room to a room in the northwest corner of the house, also 
designated as a living room. In order to go from the kitchen to the upstairs, it 
was necessary to first pass through the northwest part of the dining room. It was 
not possible for one in the southwest living room to see into the kitchen or ob- 
serve the er trance to the stairway. In the spring of the year 1933, a large bed of 
strawberry plants had been set out to the east of the house, and, as many times 
happens, was a favorite resort for the neighbors’ chickens. The presence of the 
chickens in the strawberry patch was a source of great irritation to the insured, 
and we may add at this point, for the purpose of satisfying curiosity concerning 
the relevancy of these facts, that it was contended by appellee that the insured ac- 
cidentally shot himself while preparing to shoot the chickens. 

The record fairly establishes that on the morning of the day of his death 
the insured was heavily under the influence of liquor. At about 9:30 in the fore- 
noon he left his home on foot and proceeded to the neighbors across the road. 
From there he went to another neighbor’s home. Some time later, but at a time 
not revealed by the record, one of the insured’s sons drove over to the neighbor's 
house where he found his father seated on a chair in the kitchen. He was evi- 
dently quite drunk for it was necessary to lift him out of the chair and escort 
him to the car. Upon arriving at home, the son left the father sitting in the car. 
The son went into the southwest living room and turned on the radio. From 
where he was seated, he could not see into the kitchen or observe the entrance to 
the stairway leading upstairs. In a little while the son heard his father come into 
the kitchen and a few minutes later heard his father go upstairs and return shortly 
to the kitchen. Subsequent events disclosed that while upstairs the father had 
procured a .25-caliber Colt automatic pistol from a trunk and taken it with him 
into the kitchen. What transpired upon the return of the father to the kitchen 
is thus described by the son, who was the only person in the house: 

“Then I heard kind of a sudden noise like a hitting of something, kind of a 
thump. It was a heavy noise. It sounded as if he had tipped the stool over and 
the stool had hit the floor. At that moment I heard a gun go off.” 7 

It may be well to locate the kitchen furniture at this time. A large kitchen 
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range stood in the northeast corner of the room, parallel with the north wall. The 
oven door dropped down when opened. The oven door was open at the time. 
Near the center of the room was a table. In the kitchen were also a chair, a stool, 
and a washing machine. The location of the chair and stool are not revealed by 
the record. Neither does the record show that either the chair or stool were 
overturned or out of place. The washing machine was in the southwest corner 
of the room. The kitchen door was in about the center of the east wall of the 
kitchen—to be exact, the space between the north side of the kitchen door and the 
north wall was six feet nine inches. The kitchen range stood one foot seven in- 
ches from the east wall, and two feet seven inches from the north wall. As the 
range stood, it was one foot ten inches in width, measured north and south, and 
two feet eight inches long. The oven door opened downward and was sixteen 
inches in width. From these dimensions, an accurate conception can be formed 
of the proximity of the oven door to the outside door. The kitchen door was 
hung on the. south jamb of the door frame, making the door swing in the direction 
opposite the range when opened. Inferentially it appears that the outside door 
Was closed. 

After hearing the shot, the son went to the kitchen. He thus describes the 
situation : 

“T ran to the kitchen and my father was lying on the floor; the oven door to 
the kitchen range was down. He was lying on his right side with his face toward 
the north and his head was about six inches from the door. His knees were con- 
tracted. His head was southeast and his body extended northwest. His right 
arm was kind of underneath his body. * * * His legs were extending almost to the 
stove. * * * He was lying on his hand and the gun.” 

The son called in a man who was working for a neighbor who described the 
position of the body on the floor as follows: 

“Mr. Warner was lying on his right side with his right arm under him and 
his head toward the outside kitchen door. It was in a sort of an angle with his 
head to the southeast and his feet to the-northwest. His hand was back of him 
enough so that you could see the gun beneath him and back of him. His knees 
were bent.” 

The significance of the direction in which the body lay is that the feet ex- 
tended toward the kitchen range with its open door. 

A physician was summoned and arrived before the body was disturbed. His 
description of the position of the body tallies with that of the other witnesses. He 
took the gun from the hand of the dead man. He says: 


“When I took the gun from his right hand I found the index finger inside of 
the trigger guard and adjacent to the trigger. The second and third fingers were 
on the inside of the stock. The little finger was below the stock and the thumb 
wer it, the rear of the stock against the inside of the hand and between the thum) 
and forefinger.” 

The gun was a .25-caliber automatic pistol. It had a safety catch on the side 
which had to be disengaged before the gun could be fired. It also had a safety 
device in the angle at the rear of the stock or grip where the stock joined the 
harrel mechanism. The gun could not be discharged by pulling the trigger unless 
this device was pressed into the stock. This device would naturally be depressed 
if the gun was held in the hand in firing position. On the whole, the record estab- 


lishes that the gun could not be discharged accidentally unless held in the hand in 
fring position. 


The physician testified that the bullet, which produced the death of the in- 
sured, entered the right side of the head about an inch above and half an inch 


lorward of the right ear and came out on the left side, almost directly opposite 


the point of entry. The son also testified concerning the wounds in his father’s 
head. He said: “It (the bullet) went right through the temple and came out in 
“ront of the ear, above the ear, in a sort of angling direction.” Neither the phy- 
sician nor the undertaker, both of whom were witnesses, testified to any bruises or 
aorasions on any other part of the body. 


' The area surrounding the wound on the right side of the head was discolored 
y powder burns. The physician testified to experience and experiments in relation 


‘0 powder burns. He gave it as his conclusion that the weapon was fired at a dis- 
tance of from three to six inches from the wound. 
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It is the position of appellee that the deceased procured the gun for the pur- 
pose of shooting the chickens in the strawberry patch, as he had frequently 
threatened doing, and, as the record discloses, he had several times threatened do- 
ing the morning of his death; that he stumbled; and that the gun was accidentally 
discharged. On the other hand, appellant contends that the record establishes con- 
clusively that the insured committed suicide. 

Appellant asserts that the fact situation aided by the presumption against 
suicide makes a fact question for the jury. 

[1, 2] Human beings do not ordinarily commit suicide. Love of life is strong. 
These facts are well known to the courts. There is a presumption that death is 
not due to suicide. But the existence of such presumption does not create a legal 
situation in which the question whether the decedent committed suicide must in- 
variably be submitted to the jury. This presumption is one of a large class. 
This court has frequently held that the existence of a presumption does not re- 
quire that the question whether the presumed fact exists be always submitted to 
the jury. Courts of other jurisdictions are almost in unison in adhering to this 
view. Courts and judges are not in accord in the language in which this view is 
expressed nor in the theories which support their conclusions. The rationale 
which appeals to the writer was recently set forth in Beggs v. Metropolitan Life 
Ins. Co. (Iowa) 257 N. W. 445. 

[3] In this situation we turn our attention to the question whether the record, 
aided by every intendment in favor of appellee, can support a finding that the in- 
sured met an accidental death. 

The record reveals a situation in which the insured was a source of care to 
his family. The children testified that when the father was intoxicated, they asked 
him for money which he then gave freely, which they returned to him when he 
was sober. On the morning of the shooting, the son went to the neighbors with 
the car for the purpose of getting his father. He seems to have known where to 
go. At the neighbor’s he found his father seated on a chair in the middle of the 
kitchen with his head on his hands, deeply intoxicated. When they got home, the 
son left the father seated in the car. The whole picture is one of a type of men 
who are frequently most despondent 

Considering the make of the gun and its safety devices, the fact that the shot 
was fired while in the kitchen before the insured had arrived at a place where he 
could shoot at the chickens, the position in which the body lay, the position in 
which the gun must have been held when fired, the absence of evidence that the 
chair or stool in the kitchen had been disturbed, and the absence of evidence of 
bruises or abrasions of the skin such as usually result from contact with oven 
doors, the conclusion cannot be escaped that the decedent was a suicide. See 
Green v. New York Life Ins. Co., 192 Iowa, 33, 182 N. W. 808; Inghram v. 
National Union, 103 Iowa, 395, 72 N. W. 559; Beverly v. Supreme Tent of Macca- 
bees, 115 Iowa, 524, 88 N. W. 1054; Gavin v. Des Moines Life Ins. Co., 149 Iowa, 
152, 126 N. W. 906. The trial court should have sustained defendant’s motion 
for a directed verdict. 

Reversed. 

Stevens, Albert, Anderson, Evans, and Kintzinger, JJ., concur. 

Mitchell, C. J., dissents. 


COMMONWEALTH LIFE INS. CO. v. GAULT’S ADM’RS. 
Court of Appeals of Kentucky. June 22, 1934. 
Rehearing Denied Dec. 21, 1934. 
76 Southwestern Reporter (2d) 618. 
1. INSURANCE. 


Insurer, to prevent forfeiture of policy, must appropriate funds in its hands 
belonging to insured to payment of premiums when due. 
(For other cases, see Insurance, Dec. Dig. § 360[3].) 
2. INSURANCE. ; 
Insurer’s agreement or custom to accept premium after default constitutes 
waiver of conditions of policy respecting time of payment thereof. 
(For other cases, see Insurance, Dec. Dig. § 388[4].) 
3. INSURANCE. 
Provisions in premium note and life policy making policy void for nonpayment 
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of premium note when due held enforceable and not discriminatory as against 
insured who had procured policy loan. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

4, INSURANCE. 

Courts will not permit insurance company to enforce penalty for nonpayment 
of debt secured by policy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

5. INSURANCE. 

Insurance company’s acceptance of installment notes whereby time for pay- 
ment of annual premium was extended did not prevent it from declaring all pre- 
mium notes due and forfeiting policy on nonpayment of one of notes at maturity 
where policy was expressly made void in case of nonpayment of premium notes 
when due. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

6. INSURANCE. 

Insurance company owed no duty to apply cash surrender value of life policy 
towards payment of premium note when due. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

7. INSURANCE. 

Insurance company which under assignment of life policy and provision of 
insured’s mortgage had lien on policy to secure loan was not required to apply 
accumulated dividends towards payment of premium note to avoid forfeiture, 
where policy provided that dividends remaining with company would be added to 
face of policy. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

& INSURANCE. 

__ Provision in mortgage whereby insured mortgagor transferred all his rights in 
life policy to insurance company as security gave insurance company enforceable 
lien on paid-up additions or dividend coupons, where policy provided for adding to 
face of policy dividends not withdrawn by insured. : 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

9. INSURANCE. 

Insurance company need not give insured notice of‘ amount and maturity of 
premium in absence of agreement or statute, where policy definitely fixes time and 
amount of premium. 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

Clay, J., dissenting. 

Appeal from Circuit Court, Perry County. 

Action by P. W. Gault’s Administrators against the Commonwealth Life Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed, with directions. 

_ Batson, Cary & Welch, of Louisville, and Wootton & Wootton, of Hazard, 
tor appellant. 

W. W. Reeves, of Hazard, for appellees. 

RICHARDSON, Justice. 

Paul W. and J. A. Gault were twin brothers. They jointly owned land situated 
in Perry county, Ky. On September 24, 1919, they made application to the Com- 
monwealth Life Insurance Company for a loan of $8,000 on their real estate, and 
also made application for life policies of $8,000 each upon their respective lives. 
The title to the real estate was examined and approved in December, and the 
$8,000 loan was secured by a mortgage on their real estate, and, as an additional 
security for the loan, the life insurance policies were assigned to the company. 
The premiums on the policy of P. W. Gault during the continuance of the policy 
were not paid as they matured, and as a result his policy lapsed, more than once, 
at the dates the premiums were due. He was permitted to reinstate the policy and 
pay the premium after it was reinstated: On the anniversary of his policy, on 
September 24, 1930, there fell due the premium of $293.44, to meet which he paid 
43.44 in cash and executed installment premium notes; the first falling due on 
December 1, 1930, and one on the first day of each succeeding five months. The 
premium note falling due December 1, 1930, was paid. The insurance company 
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claims that on the 18th day of December, at Louisville, Ky., it addressed, stamped, 
and mailed to Paul \W. Gault, at his home address, a notice informing him his pre- 
mium note would be due and payable on January 1, 1931, and unless it “shall be 
paid to the company or to the collecting agent or bank on or before the day it falls 
due, the policy and all payments thereon would become forfeited and void, subject 
to the non-forfeiture provision, if any, in said policy. No grace is allowed on this 
premium extension note and as your policy will lapse if it is not paid when due. 
[ will ask that you give the matter your prompt attention.” 

Gault was then in bad health and had been for some time. He had decided to 
leave Hazard, Ky., go South, and endeavor to regain his health. On the 22d day 
of December, or four days after the company claims it mailed at Louisville, Ky, 
the above notice, Gault made arrangements with Lanty Corley, his brother-in-lay, 
to take charge of his business, telling Corley that he had a premium note due in 
January on his insurance. However, he did not inform Corley of the exact due 
date. Corley had a policy with the same company, and knew of its custom to send 
notice of due date of the premium, and assumed the company would mail notice to 
Gault and it would be received by him. He had no knowledge of the fact the 
company had mailed the notice on the 18th day of December. Gault did not -impart 
to him the fact he had received the notice, if indeed he had received it, between 
the 18th and the 22d. Corley made arrangements with the postal authorities at 
Hazard to deliver all of Gault’s mail to him, and awaited the receipt of a notice 
from the insurance company in regard to Gault’s premium falling due on January 
Ist. The first notice dated January 7, 1931, was received by him on January 9h 
It was addressed to Gualt, and advised him the policy had lapsed January Ist, 
because of the nonpayment of the premium note due January 1, 1931. 

Corley immediately mailed the company a check for $42.32, the amount of 
Gault’s premium and interest. It did not return the check to Corley, but on Janu- 
ary 14th wrote a letter, addressed and mailed it to Gault, again informing him the 
policy had lapsed by nonpayment of the premium extension note due January |, 
1931, and that it was unwilling to accept the check, and advised him to consider 
his application for reinstatement of the policy; a blank copy of same was inclosed 
with directions how to comply with it. At the time Corley mailed the check for 
$42.32 he wrote no letter, but merely inclosed a check. On receiving the letter of 
January 14th addressed to Gault, Corley wrote, addressed, and mailed a letter to 
the company informing it that Gault had “left before Christmas and had _ not 
returned,” leaving him in charge of his affairs, informing him at the time his pre- 
mium note would be due in January, and the reason he (Corley) had not paid for 
him, the extension premium note, was, he was waiting to receive a notice from tt 
as to what was due, and “no notice came except the notice saying the policy had 
lapsed.” On January 19th the company addressed and mailed a letter to Gault 
reiterating its statement relative to the cancellation of the policy, the premium note, 
and its refusal to receive the check, and again advised him to make application 
for reinstatement of the policy. It should be noted that Corley’s letter of Jan 
17th informed the company Gault had left and had not returned: but it imparted 
no information as to where he had gone nor as to the condition of his health. 

Anticipating the maturity of the February note, Corley sent the company 4 
check for $43 to cover it, informing the company Gault was out of town and in 
Texas for his health. The company responded to this communication still insisting 
the policy had been canceled. Gault, at that time, was sick in Texas and knew 
nothing of all of this. He died in March, and after his death this suit was brought 
to recover on the policy. 

The $8,000 loan to the Gaults, which was secured by a mortgage on real estate 
and an assignment of the two life policies, had been reduced by payments to about 
$4,100. In addition to this loan to the Gaults, P. W. Gault had obtained from 4 
company a loan of $1,040, commonly known as a policy loan. 


The defense of the company is the policy had been canceled. On the other 
hand, Gault’s administrator contends that the company had in its hands money due 
Gault which it should have applied to the payment of the note due in January, am 
had no right to cancel the policy for the nonpayment of this note; that it had in 
its hands available funds of the insured, and it was its duty to protect the right 
of Gault “by applying the available funds in its possession to his advantage. He 
also insists the company’s “previous course of dealing with the insured and its 
acceptance of part payment of a premium, after delinquency, constituted a waiver 
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of the conditions respecting time of accepting premiums”; that the provision of 
the policy, “If there were any loan on the policy the indebtedness should be paid 
out of the cash surrender value and the remainder paid in cash to the insured, is 
void because discriminating against the policyholder in debt to the insurer.” He 
insists “the acceptance of the series of notes was a payment of the insurance pre- 
mium, and binding on it, although the policy calls for cash payment,” and the cor- 
rect rule in the case is, where a “series of notes are given for a premium, a pre- 
cipitating clause therein declaring all due on default of ‘one, is void.” 

The strenuous duty devolves upon us to review the developed facts and the 
provisions of the policy and determine the correctness of the respective contentions 
of the parties. 

[1, 2] It is an accepted rule: “If an insurer is indebted to an insured, and has, 
or should have, in its hands, sufficient funds belonging to and due him, to pay an 
assessment or a premium when due, it cannot forfeit its policy or certificate for 
non-payment; rather, it should appropriate such funds to prevent a forfeiture, no 
matter from what source such funds were derived.” Rogers v. Union Benevolent 
Soc., 111 Ky..598, 64 S. W. 444, 23 Ky. Law Rep. 928, 55 L. R. A. 605; Citizens’ 
Life Ins. Co. v. Boyle, 139 Ky. 1, 129 S$. W. 303; National Council J. O. A. M. v. 
Thomas, 163 Ky. 364, 173 S. W. 813; Supreme Council, C. K. A. v. Wathen, 179 
Ky. 64, 200 S. W. 320; Commonwealth Life Ins. Co. v. Leete, 224 Ky. 584, 6 S.W. 
(2d) 1057, 1059. Also, if the insurer agreed to accept payment on a default pre- 
mium at a later date, or if its antecedent course of dealing with the insured was to 
accept default premiums after delinquency, the insurer thereby waives the conditions 
of the policy respecting the time of paying premiums. Mutual Life Ins. Co. of New 
York v. Wilson, 34 S. W. 708, 17 Ky. Law Rep. 1316; Central Life Ins. Co. v. 
Roberts, 165 Ky. 305, 176 S. W. 1139; Inter-Southern Life Ins. Co. v. Omer, 238 
Ky. 790, 38 S.W.(2d) 931; Continental Ins. Co. of New York vy. Hargrove, 131 
Ky. 837, 116 S. W. 256. 

It is true that where there is a “provision in a note given for a premium, that 
if only one of a series of notes should not be paid at maturity, the whole amount of 
the premium should be considered earned and all the notes should become due and 
the policy should become null and void and so remain until same should be fully 
paid and the policy reinstated by the company, is a mere penalty which cannot be 
enforced”; but this rule prevails only where such a provision is not in the policy. 
The taking of a note or series of notes for a premium constitutes payment of the 
premium only where it is never contemplated that such obligation can be released 
except by payment. Inter-Southern Life Ins. Co. v. Duff, 184 Ky. 227, 211 S. W. 
738; Commonwealth Life Ins. Co. v. Leete, supra. 

[3,4] The policy and the notes given for the payment of the balance due on the 
annual premium involved in Commonwealth Life Ins. Co. v. Leete, were identical 
with those in the present case, except this language was in each of the notes, “but 
the amount of this note with interest will be deducted from any settlement made 
with the insured.” The above-quoted words of the notes in that case were eliminat- 
ed by the Commonwealth Life Insurance Company after our opinion in the Leete 
Case, and they are now in the notes involved in the present one. Therefore, our 
opinion therein, and the reasons therefor, are not applicable and controlling in the 
present one. With the quoted clause in the note in the Leete Case deleted, Gault’s 
rights are not within the rule stated therein; i e., the “acceptance of notes for the 
balance of year’s premium constituted a payment therefor where it was never con- 
templated the obligation thus incurred could be released except by payment.” In 
each of Gault’s notes it is provided: “Should this note with interest at 6% per 
annum not be paid when due, the above numbered policy shall become null and 
void as of that date subject to the non-forfeiture provision of this policy.” The 
policy contains this clause: “If any premium or note given therefor be not paid 
When due, this policy is null and void, subject to the non-forfeiture provisions in 
the table thereon.” It was competent for the parties to agree on, and insert in the 
policy, this clause. It is in no sense a discrimination against an insured who has 
procured a loan on his policy. In giving it effect, the insurer may not exercise its 
right thereunder to the detriment or injury of a borrowing policyholder. The 
clause not being unreasonable, illegal, or contrary to public policy, it is enforceable; 
the duty heing upon the insurer to accord, when enforcing it, the same privileges 
and rights to all policyholders, without regard to the fact they are or are not 
borrowers under the terms of the policy. Fidelity Mutual Life Insurance Co. v. 
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Price, 117 Ky. 25, 77 S. W. 384, 25 Ky. Law Rep. 1148. The courts will not aid or 
permit the enforcement of a penalty for the nonpayment of a debt. 

In Northwestern Mutual Life Ins. Co. v. Barker’s Ex’x, 241 Ky. 490, 44 S.W. 
(2d) 292, 294, it is stated: “In this field of business an insurance company has no 
greater privileges or rights than banks and other money lending agencies. Emig’s 
Adm’r v. Mutual Benefit Life Ins. Co., 127 Ky. 588, 106 S. W. 230, 32 Ky. Law 
Rep. 484, 23 L. R. A. (N. S.) 828. This is particularly true when the contingencies 
of a nonpaid-up policy are absent. New York Life Ins. Co. v. Curry, 115 Ky. 100, 
72 S. W. 736, 24 Ky. Law Rep. 1930, 61 L. R. A. 268, 103 Am. St. Rep. 297.” 

[5] The insurance company under the quoted clause of the policy reserved the 
right, if the note for the January premium was not paid when due, to elect to 
declare all of the premium notes due and the policy forfeited because of the non- 
payment of the January note. The execution of the installment notes for the 
annual premium and the extension of time of their payment beyond the day on 
which the annual premium was agreed to be paid was but an agreement not to 
enforce the consequences of a forfeiture in the event the installment notes were 
paid as they matured. The acceptance of the installment notes was not uncondi- 
tional, but subject to the provisions of the policy as a favor to the insured. 

This doctrine.was announced in Manhattan Life Ins. Co. v. Myers, 109 Ky. 
372, 59 S. W. 30, 22 Ky. Law Rep. 875; Manhattan Life Ins. v. Pentecost, 105 Ky. 
242, 642, 49 S. W. 425, 20 Ky. Law Rep. 1442. The same doctrine is recognized in 
Moreland vy. Union Central Life Ins. Co., 104 Ky. 129, 46 S. W. 516, 20 Ky. Law 
Rep. 432; Union Central Life Ins. Co. v. Duvall, 46 S. W. 518, 20 Ky. Law Rep. 
441, and Fidelity Mutual Life Ins. Co. v. Price, supra. The rule enunciated in these 
cases is consonant with those reiterated in Jefferson Standard Life Ins. Co. v. Hurt, 
254 Ky. 603, 72 S.W.(2d) 20, wherein we stated: “In actions on insurance policies 
we have consistently construed them as contracts definitely fixing the liability of 
the insurer and measuring the right of the insured to a recovery. The liability of 
the insurer and the right of a recovery by the insured must be determined by the 
language of the pclicy, the same as a contract about any other subject-matter. 
Mutual Benefit Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 750. The parties may 
insert in it any provision they desire, or agree upon, limiting the liability of the 
company or the rights of the insured, provided it is not unreasonable, illegal, or 
contrary to public policy. Glens Falls Ins. Co. vy. Elliott, 218 Ky. 327, 291 S. W. 
705; Standard Auto Ins. Ass’n v. Neal, 199 Ky. 699, 251 S. W. 966, 35 A. L. R. 
1468. In every case, in determining the liability of the company under its policy 
and the right of the insured thereunder, the court must give effect to all its pro- 
visions, words, and phrases, liberally construed in favor of the insured (Aétna Life 
Ins. Co. v. Bowling Green Gas Light Co., 150 Ky. 732, 150 S. W. 994, 43 L. R. A. 
[N. S.] 1128), and, when interpreting and construing it, the court may not add to or 
strike therefrom any language, so as in effect to constitute a new condition (Fidel- 
ity & Cas. Co. v. Bynum, 221 Ky. 450, 298 S. W. 1080). This rule is based upon 
the theory the court cannot make a contract of insurance for the parties, under the 
guise of interpretation or construction, so as to insert or exclude words or phrases 
not contained in it; but must define the liability of the insurer and determine the 
right of the insured according to its terms and conditions as made by the parties 
themselves. Phoenix Ins. Co. v. Stevenson, 78 Ky. 150; Haselden v. Home Ins. Co. 
of N. Y., 247 Ky. 530, 57 S.W.(2d) 459, It is the duty of the courts to take the 
words of the policy as they are found in it and as persons with usual and ordinary 
understanding would construe them when used to express the purpose for which 
they were employed.” 

These accepted principles are in accord with the inexorable duty of the insur- 
ance company to protect the rights of the insured by applying the available funds 
under its control or in its possession belonging to the insured to his advantage 
(Commonwealth Life Ins. Co. v. Leete, 224 Ky. 584, 6 S.W.(2d) 1057), instead of 
pursuing a course of conduct which will enable it to profit at his expense. Adher- 
ing to this generally accepted rule, it has many times been held by this court that 
an earned and distributable dividend must be appropriated by the insurer to the 
payment of a due premium and thus avert a lapse or forfeiture of the policy 
because of the nonpayment of the premium. Northwestern Mut. Life Ins. Co. v. 
Barker’s Ex’x, 241 Ky. 490, 44 S.W.(2d) 292. 

[6] Until the policy was canceled for nonpayment of the premium note due 
january Ist, the cash surrender value was not for the purpose of paying premiums 
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by any construction of any clause, phrase, or provision of the policy, subject to the 
direction or control of the company; nor was it in sense a fund under the control 
or in the possession of the insurance company subject even to the power or right of 
Gault to direct its application to the payment of a premium note. It was subject tu 
the expressed provision of the policy relating thereto, and the company was without 
right to apply it for any purpose or in any manner, except as specifically and dis- 
tinctly directed by the policy. It was not the duty of the company to encroach upon 
the cash surrender value for the purpose of paying either or all of Gault’s premium 
notes. At the time the policy was canceled for nonpayment of the January premium 
note, the cash surrender value of the policy was $1,176; the policy loan was $1,040, 
which, when deducted from the $1,176, left a balance of $136. The unearned inter- 
est on the policy loan was $48.40, and the dividend which had accrued on the tenth 
anniversary of the policy became due by reason of the cancellation and had not 
been applied under the terms of the policy, and thereby became in form a dividend 
coupon. The $136, the $48.50, and the $24.50, added together, amounted to $208.90, 
which was due Gault on the cancellation of the policy. In order to arrive at the 
$208.90 it was first required to cancel the policy for the nonpayment of the January 
installment premium note, and the policy at that time having been canceled, Gault 
became entitled thereto as a sequence to the company’s cancellation of it. 

{[7, 8] The dividends which had accrued under the policy aggregated $403.92 
which when added to the $24.50, the dividend that accrued on the tenth anniversary 
of the policy, amounted to $428.42. Gault, under a provision of the policy, was 
entitled to elect the disposition of the annual dividend, which right he had failed 
to exercise. As to the dividends, the policy reads: “* * * Such dividends will be 
declared and become payable only at the expiration of the first and second ten-year 
period from the date hereof, and after such time dividends will be declared and paid 
annually. Should the insured not elect the special provision or the additional special 
provision as contained in this policy, then each dividend may be * * * left with the 
company to accumulate at interest. * * * The dividends allowed to remain with 
the company at interest, then said unpaid dividends, with compound interest at the 
trate of 3% per annum for each full year after the dividend was due, will be added 
to the face of the policy in the event of the death of the insured, or paid in cash 
upon presentation to the company. Paid-up additions shall be nonforfeitable and 
will participate in the surplus as provided above. Such additions may be reconverted 
into cash at the end of the any anniversary upon request by insured, while this 
policy is in full force.” 

In Jefferson et al. v. New York Life Ins. Co., 151 Ky. 609, 152 S. W. 780, 783, 
we said: “The term, ‘dividend addition,’ is perhaps more frequently misapplied 
than any other term used in connection with insurance. It means something 
added to the policy in the shape or form of paid-up insurance. ‘The term 
originated in this way: When a dividend was apportioned to a policy and not 
drawn by the policy holder in cash, or used by him in reducing his premium 
payments, the company would issue to the insured a paid-up policy, payable at 
his death, for such an amount as the dividend, applied as a single premium, 
would buy; and this little policy, fully paid-up, was appended to the original 
policy, and was called a ‘dividend addition’ to the policy. It, in no sense, repre- 
sents unapportioned assets, or surplus, of the company, but has reference solely 
to paid-up insurance.” Williams v. Union Central Life Ins. Co., 291 U. S. 170, 
34S. Ct. 348, 78 L. Ed. 711. In the Williams Case, the court distinguishes a 
dividend under a life policy from cash surrender value as the latter term is 
used in insurance parlance. It was there held that dividend additions are paid- 
up insurance in addition to the face of the policy, purchased with dividends. 
In Jefferson et al. v. New York Life Ins. Co., we held that the words “dividend 
additions,” in our statutes, have reference solely to paid-up insurance. See 
Mutual Ben. Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 750. In the administra- 
tor's brief, discussing the Williams Case, he uses this language: “Proir to his 
death, Williams had made an assignment to the insurance agent of all dividends 
due trom the company and therefore there was nothing in the company's hands 
out of which his premium could have been paid.” An analogous situation is 
presented in the pending case. The mortgage of the Gaults to the insurance 
company to secure the $8,000 loan contains this clause: “As an‘additional security 
lor the payment of said Eight Thousand ($8,000.00) Dollars, P. W. Gault hereby 
assigns, transfers and conveys unto the Commonwealth Life Insurance Com- 





936 The Insurance Law Journal, Vol. 84 [ May, 1935 


pany, all of the right, title, interest and benefits, existing, or which may here- 
after become vested in him, or his estate, under Policy No. 27367, dated Septem- 
ber 24th, 1919, issued by the Commonwealth Life Insurance Company on the 
life of P. W. Gault * * * and the conditions of this mortgage is that this assign- 
ment of said policy shall remain in full force and effect until all the above 
mentioned debt and interest has been paid to the said Commonwealth Life Insur- 
ance Company.” 

Gault had assigned the policy, and by this provision of the mortgage pledged 
it to secure the real estate loan. This pledge inevitably carried with it the 
dividend additions to secure the same loan, and therefore there was nothing in 
thé company’s possession out of which his premium could have been paid. To 
allow Gault the benefit of the dividend additions or dividend coupons for the 
purpose of paying the premium or any part thereof, as evidenced by the series 
of premium notes, would be contrary to the express provisions of the policy and 
a violation of this clause of the mortgage. 


Gault having failed to elect to direct the disposition of the annual dividend 
and thereby allowed the same to become under the express provisions of the 
policy “paid up additions payable with the policy,” his assignment of the policy 
to the company to secure the real estate loan carried with it, and pledged the 
paid-up additions or dividend coupons as collateral to secure the real estate 
loan. At the date of his failure to pay the installment premium note due 
January Ist, the insurance company, by virtue of the assignment of the policy, 
and the language of the mortgage, had an enforceable lien on the paid-up 
additions or dividend coupons, the same as it had on the policy itself. Foreman 
v. Proctor, 9 B. Mon. 124; Parks v. Parks, 9 Ky. Law Rep. 346; Osborn y. 
Taylor, 9 Ky. Law Rep. 495. The insurance company having under its assign- 
nent and the provision of its mortgage a lien on the policy to secure the real 
estate loan, the paid-up additions or dividend coupons were not funds in the 
possession of the company to which Gault was entitled for the purpose of 
paying the premium note or notes. Williams v. Union Central Life Ins. Co., 
supra, 

[9-11] A careful examination of the evidence fails to disclose a custom of 
the insurance company to indulge Gault in the payment of the premium or 
notes therefor, after delinquency, such as to consitute either an estoppel or a 
waiver within the meaning of either of these terms. Indeed, it is conceded that 
on two occasions Gault failed to pay his premium when due and permitted the 
policy to lapse, and thereafter, in conformity with its provisions, on his applica- 
tion, the policy was reinstated. A life insurance company is under no obligation 
to give the insured notice of the amount and maturity of a premium, in the 
absence of an express or implied agreement, or a statute, requiring it, where 
the policy definitely fixes the amount of the premium and the time of payment. 
Gasser’s Ex’x v. Michigan Mut. Life Ins. Co., 201 Ky. 659, 258 S. W. 102. As to 
notice to Gault of the maturity of his note for the installment premium matur- 
ing January Ist, the testimony in behalf of the insurance company is that a 
proper notice was prepared, addressed, stamped, and mailed to Gault at his 
correct address. It is not contradicted. To escape the effect of mailing the 
notice, Corley testified that after Gault turned over to him his affairs on Decem- 
ber 22d, he endeavored to ascertain whether a notice of the company informing 
Gault of the maturity of the January premium note had been received by Gault, 
but he was unable to locate same, if it had been received and left by Gault 
before he departed for Texas. 

The administrator insists that the rule applied in Sterling Mutual Life Ins. 
Co. v. State National Bank (Tex. Civ. App.) 62 S.W.(2d) 541 controls this case. 

For the court to assume the power of compelling the company to accept 
the $24.50 dividend as a partial payment of the January premium note would 
be in effect to that extent the interpolating a clause in the contract of insurance 
not agreed upon and inserted therein by the parties. To require the company 
to accept a partial payment of the January premium by crediting thereon the 
$24.50 dividend would be equivalent to writing in the policy a provision not 
contained in it. It is only our duty to enforce the contract as made by the 
parties, not to make a contract for them under the guise of construing it. There 
being no clause, phrase, or provision in the contract of insurance entitling Gault 
to require the company to credit the January premium by the $24.50 dividend 
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either before or after the cancellation of the policy is, and ought to be, a 
sufficient reason for not crediting the same. 

It is argued that Gault had no knowledge that he was entitled to the divi- 
dends which were in. the hands of the company which he could elect to have 
al pplied to the payment o1 his premiums. No evidence supports this statement. 
In fact, there is no showing as to Gault’s knowledge on this subject. He knew 
that he had signed and executed a mortgage to secure the $8,000, in which he 
had “assigned all right, title, interest and benefits existing or which may there- 
after become vested in him or his estate under the policy” : and the reasonable 
presumption is that not only did he desire the protection of the policy for the 
benefit of the mortgage debt, but wanted it augmented by the dividend addi- 
tions, and with adequate knowledge of its provisions made no election in respect 
to the dividends as he had a right to do under the policy. 

It is our view the insurance company had no funds in its hands due, or 
belonging to, Gault with which to pay any or all of the installment notes, and 
the proven facts are insufficient to sustain the plea of estoppel or waiver of the 
payment of the premium note maturing January 1, 1932, and the company was 
clearly within the terms of its policy when it cancelled it and tendered in satis- 
faction of its lability to Gault the $208.90. 

Wherefore, the judgment is reversed, with directions to dismiss the petition, 
and for proceedings consistent with this opinion. 


INTER SOUTHERN LIFE INS. CO. v. ESENBOCK. 
Court of Appeals of Kentucky. Dec. 4, 1934. 
76 Southwestern Reporter (2d) 902. 
3. INSURANCE. 

Letter sent to insurer by employer’s office manager requesting cancellation of 
group policy covering employees did not effect cancellation or surrender of policy 
at time of employce’s death, where death occurred before insurer received letter 
of cancellation. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

\ppeal from Circuit Court, Fayette County. 

Suit by Ethel Esenbock against the Inter Southern Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

3en Selig Washer and L. H. Hilton, both of Louisville, and R. W. Keenon, 
of Lexington, for appellant. 

Adolph Graves and William W. Meeks, both of Lexington, for appellee. 

RATLIFF, Justice. 


On March 16, 1927, the appellant, Inter Southern Life Insurance Company, 
issued and delivered to Munns Bros., Inc., of Lexington, Ky., a group insurance 
policy insuring the employees of Munns Bros. John L. Esenbock, an employee 
of Munns Bros., made application for insurance under this group policy and under 
date of October 16, 1929, the Inter Southern issued to Esenbock its certificate for 
$1,000, naming as beneficiary therein, Ethel Esenbock, wife of the insured. 

The employer, Munns Bros., paid the required monthly premiums under the 
group policy up to and including the monthly premium which became due on 
August 16, 1931. On this date August 16, 1931, Munns Bros. obtained a similar 
group policy from the Prudential Insurance Company of America for the benefit 
of its employees, and John L. Esenbock was intitially insured under this group 
policy and obtained from it a certificate for $1,200, naming as beneficiary therein 
his wife, Ethel Esenbock. When the next monthly premium matured on the 
Inter Southern group policy, September 16, 1931, Munns Bros. failed to make 
payment of the monthly premium to this company, but deducted from Esenbock’s 
wages his pro rata share of the monthly premium on the group policy issued to 
it by the Prudential Insurance Company of America, which it had obtained on 
August 16, 1931, as above indicated. On September 18, 1931, two ge after the 
monthly premium became due on the Inter Southern group policy, W. Robbins, 
an employee of Munns Bros., Inc., who had charge of its bookkeeping hee general 
ofice management, including looking after the correspondence, etc., wrote the 
nter Southern the following letter 
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“Sept. 18-31. 
“Inter-Southern Life Ins. Co., Louisville, Ky. 

“Gentlemen: We wish to discontinue this group policy and take this means 
to advise you to cancel the policy. : : 

“Please accept our thanks for the very kind :relationship that has existed 
during the life of this policy. 

“Yours very truly, 

“Munns Bros., Inc. 
“W. I. Robbins.” 

The letter was properly addressed, stamped, and placed in the United States 
mail on Friday, September 25, 1931, some time about 9:30 o’clock p. m. According 
to the mail schedule, a letter mailed at Lexington at that time would leave for 
Louisville on the next morning and arrive in Louisville about noon the same day. 
It was the custom of the Inter Southern to close its office on Saturdays at noon 
and mail arriving about that time or later was not opened until the Monday 
following, which, in the instant case, was September 28, 1931. 

John L. Esenbock died on September 27, 1931, which was the day after the 
arrival of the letter in Louisville and the day preceding the opening of the letter 
by the Inter Southern. On Monday, September 28, 1931, Robbins wrote the 
appellant a letter notifying it of the death of Esenbock and asked it to send to 
Munns Bros. the necessary papers to file his claim. On September 30, 1931, the 
Inter Southern wrote a letter to Munns Bros. informing them that it had accepted 
their letter of September 18, 1931, as official cancellation of the group policy and 
advising that it could not assume any liability under the policy because of its 
cancellation. Robbins responded to the above letter admitting the cancellation of 
the policy, but insisted that the policy carried a thirty-one-day grace period and 
that the death of Esenbock occurred within the period of grace and, therefore, the 
policy was still in force. 

The Inter Southern refused payment on the policy for reasons above indicated, 
whereupon Ethel Esenbock, the beneficiary of the policy, instituted this suit against 
the Inter Southern to collect the benefits of the policy. 


The Inter Southern defended on the ground that the policy had been canceled 
and the contract rescinded prior to the death of the insured. 

It is insisted for appellee that Robbins had no authority to write the letter 
purporting to cancel the policy and, therefore, the policy was in force at the time 
of Esenbock’s death. C. R. Munns, an officer and member of the firm of Munns 
Bros., testified that Robbins had no authority to write the letter: that he was not 
a member of the firm but an employee only and his duties consisted of general 
office work; that he had the right to write letters relating to routine business, but 
that “he had no authority to make or break any contracts outside with any one. 
Robbins testified in substance that when Munns Bros. obtained the group policy 
from the Prudential Insurance Company of America, he then wrote the letter 
mentioned above, but that he was not directed to do so by any of the officers or 
members of the firm of Munns Bros. 

[1-3] It is apparent from the evidence that when the group policy was taken 
out with the Prudential Insurance Company of America, Robbins assumed or took 
it for granted that it was a substitution for the former policy (the Inter Southern) 
and proceeded to write the letter upon that assumption. The writing of the 
letter by Robbins, of itself, would create the presumption that he had the authority 
to write such letter. But the evidence of C. R. Munns and Robbins completels 
overcomes such presumption and, consequently, there is no evidence to show that 
Munns Bros. authorized Robbins to write the letter or that they intended to cancel 
the Inter Southern policy. But conceding, arguendo, that Munns Bros. authorized 
the writing of this letter, yet, the policy was not canceled at the time of Esen- 
bock’s death for the very obvious reason that such letter had not been received 
and accepted by the Inter Southern. The undisputed evidence is that the letter 
was not received by the Inter Southern until the day after Esenbock’s death, 
but was only in transit. In the case of Fidelity Mutual Life Ins. Co. v. Heltsley, 
254 Ky. 453, 71 S.W.(2d) 1017, the insured proposed ‘to’ surrender the policy upon 
payment of its cash surrender value. This application was in writing an 
received by the insurance company at its Philadelphia office July 12, 1932, _ 
on July 15, 1932, it mailed to its Louisville office its check representing the. cas 
surrender value of the policy, payable to the insured. On July 18, 1932, the 
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Louisville office mailed to the insured at Madisonville, Ky., the check with a 
‘etter of that date, which read: “Inclosed please find check to your order for 
$54.95 in full for surrender and cancellation of the above numbered policy.” 

The insured died July 17, the day before the check and letter were mailed 
from Louisville. The check was returned to the company which later issued 
another check for the same amount, payable to the beneficiary. The beneficiary 
refused to accept the check and later brought suit to recover the face amount 
of the policy. 

One ground of defense was that the policy had been surrendered and can- 
celled before the death of the insured. We held that the policy was not sur- 
rendered or cancelled because the check had not been received by the insured 
before his death. And we further said, quoting from American Trust Co. v. 
Life Ins. Co. of Virginia, 173 N. C. 558, 92 S. E. 706, 710: “It takes two to make 
a contract, and, while one may cause a breach, it takes two to rescind or cancel 
it, unless there is some provision in the contract itself authorizing its rescission 
cr cancellation at the option of one of the parties, which is not a feature of the 
policy in this case.” 

See, also, to the same effect Murphree v. National Life & Acc. Ins. Co., 168 
Miss. 667, 150 So. 534, 151 So. 748. 

On the subject of cancellation of insurance policies, 14 R. C. L., § 186, page 
1008, the rule is stated thus: “As in all cases of contracts, neither party to an 
insurance contract can withdraw therefrom, or cancel the same, without the 
consent of the other.” Citing Rothschild v. American Cent. Ins. Co., 74 Mo. 
41, 41 Am. Rep. 303. 

The text, however, notes the exception pertaining to fire insurance policies 
which usually contain provisions permitting either party thereto to cancel the 
same on complying with certain conditions. 

On the subject of surrender of an insurance policy, 14 R. C. L. § 196, pages 
1016, 1017, it is said: 

“The courts appear to be unanimous in holding that the mere physical sur- 
render of a policy by the assured does not terminate the contract, but that the 
question is one of intent to be gathered from all the facts and circumstances 
connected with the physical act of surrender. The surrender of a policy, with 
a request that it be terminated, operates ipso facto as a cancellation, where 
the policy provides that the ‘insurance may be terminated at any time at the 
1equest of the assured.’ But mailing a letter inclosing policies for cancellation 
will effect such cancellation only when the letter is actually received by the 
insurer or his representative; and the policies will be binding in case of loss 
while the letter is in the mails.” 

See, also, to the same effect 32 C. J., § 454, page 1259. 

The undisputed facts disclosed by this record, in the light of the authorities 
herein cited, impel us to the conclusion that the offer or attempted surrender 
of the policy by Munns Bros., if such offer or tender was actually made, did not 
effect a cancellation or surrender of the policy because the offer had not been 
received and accepted by the insurer previous to the death of Esenbock—it not 
being disputed that his death occurred within less than thirty days after the 


last due date for payment of premium and within the grace days of the policy. 
The judgment is affirmed. 
The whole court sitting. 


BROTHERHOOD OF RAILROAD TRAINMEN y. WOODs. 
Court of Appeals of Kentucky. Dec. 4, 1934. 
7 76 Southwestern Reporter (2d) 911. 
1. INSURANCE. 
Railroad brotherhood which was essentially labor union and did not operate 
for profit, which employed organizers to increase its membership and representa- 
tives to secure members to change insurance to new form, held “fraternal benefit 
society” so as to be able to rely on defense that member had not complied with 
cy comstitut ion and general rules not printed in, or attached to, policy (Ky. St. § 
79) 
(For other cases, see Insurance, Dec. Dig. § 688.) 
2, INSU RANCE. 


rovision in insurance contract that giving of notice or filing of proofs of 
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claim within specified reasonable time should be condition precedent to liability of 
insurer is valid and will be enforced unless insured’s performance is excused or 
compliance waived. 

(For other cases, see Insurance, Dec. Dig. §§ 535, 536.) 

3. INSURANCE. 

Where policy providing for benefits for total and permanent disability requires 
insured to make proof of such disability within specified time, limitation begins to 
run at once when disability is such that there can be no doubt as to its result, but, 
where there is uncertainty of result, limitation begins to run only after insured has 
reasonable time to determine result. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4. INSURANCE. 

Evidence established that insured who suffered paralysis and practically com- 
plete loss of sight from drinking Jamaica ginger knew of permanency of injuries 
within three months thereafter, and hence his failure to file proof of permanent dis- 
ability within six months of receiving such knowledge prevented his recovery under 
benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

5. INSURANCE. 

Fraternal society held not to have waived requirement that insured member 
furnish proof of total and permanent disability within six months of its occurrence 
by receiving member’s dues and having insured examined by its physicians after 
receipt of proof after six-month period. 

(For other cases, see Insurance, § 789[2].) 

6. INSURANCE. 

Rule that insurer may not treat contract valid for purpose of collecting prem- 
iums and invalid for purpose of paying indemnity, nor collect and retain premiums 
while disavowing validity of policy, was inapplicable to defense that insured had 
not filed proof of disability within specified time, since defense did not disavow 
validity of insurance. 

(For other cases, see Insurance, § 789[2].) 

7. INSURANCE. 

Presentation of claim for disability benefits under accident or sickness policy 
does not ordinarily terminate contract. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Appeal from Circuit Court, Whitley County. 

Suit by Reuben Woods against the Brotherhood of Railroad Trainmen. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

Stephens & Steely, of Williamsburg, and Gray & Feather, of Corbin, for appeal- 
lant. ; 

H. H. Owens, of Barbottrville, and T. B. Culton, of Corbin, for appellee. 


CHAMBERLAIN v. NATIONAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Kentucky. Nov. 30, 1934. 
76 Southwestern Reporter (2d) 628. 
1. INSURANCE. 


Action on life policy held governed by law of Michigan, where policy was 
issued and delivered and where insured was living. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
2. INSURANCE. 

Under law of Michigan, if misrepresentation in application for life insurance 
affects insurer’s willingness to enter into contract, misrepresentation is “material 


to risk, and recovery cannot be had upon policy (Comp. Laws Mich. 1929, § 


12444). 

(For other cases, see Insurance, Dec. Dig. § 255.) 
5. INSURANCE. 

In action on life policy issued and delivered in Michigan, Kentucky court 
would be bound by Michigan rule for determining materiality of misrepresentation 
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in application if rule was of substantive law, but would not be bound if rule was 
if evidence (Comp. Laws Mich. 1929, § 12444). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
7, INSURANCE. 

Insurer has right to set up its own standards, to avail itself of its own 
experience and that of others, to ask questions of applicant, to rely upon answers 
as true, and to act thereon. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

8. INSURANCE. 

Insurer held not liable on life policy issued and delivered in Michigan, where 
insured at time of application falsely misrepresented that he had consulted 
physician only because he had cold, whereas insured had been informed five days 
before application that he probably was suffering from pulmonary tuberculosis, 
and insurer would not have issued policy had truth been known (Comp. Laws 
Mich. 1929, § 12444). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Circuit Court, Hopkins County. 

Action by Anna Chamberlain against the National Life & Accident Insurance 
Company. From a judgment dismissing her petition, plaintiff appeals. 

Affirmed. 

Chas. G. Franklin, of Madisonville, for appellant. 

White & Clark, of Hopkinsville, and Gordon & Gordon & Moore, of Madison- 
ville, for appellee 

Drury, Commissioner. _ 

Appellant sought to recover of the appellee $2,000 upon a policy of insurance 
issued upon the life of her husband with her as beneficiary, her petition was dis- 
missed, and she appeals. 


The issue of the policy and the payment of the premiums are admitted. The 
insurance company offered to return the premiums and refused to pay this claim 
because the policy was procured, so it says, by misrepresentations in the application 
made by the insured, consisting both in false answers given and in willful failures 
to disclose the truth, in answer to these questions: “Have you ever had any ail- 
ment or disease of the heart or lungs? Have you ever had any ailment or disease 
of the skin, middle ear or eyes? Have you ever consulted a physician for any 
ailment, or disease, not included above?” It is alleged that he answered the first 
question, “No,” and the second question, “No,” and to the third question he made 
the following answer: “Measles in the year 1918, scarlet fever in the year 1918, 
influenza in the year 1917, cold in the year 1932. Saw Dr. Baumer, Detroit, once 
a week for a cold, over it now, but have not yet returned to work.” 

The Facts. 

On April 11, 1932, Chamberlain signed an application for this insurance but he 
did not submit himself for examination that day. Three days later he saw Dr. 
Baumer of Detroit, Mich., who now testifies: “He stated that for the preceding 
three weeks he had had a persistent cough which did not respond to the ordinary 
medicines, which he had used; that three days previous to his coming to my office 
he had developed a pain in his right ear, he had lost some weight and felt weak. 
** * He was complaining of a discharge from his right ear, which examination 
showed to be a right otitis media (inflammation of the middle ear). There was 
a dullness on percussion and a few rales heard in his left chest, which I diagnosed 
as possible tuberculosis and advised him to have an X-ray and sputum examination 
made to ascertain the presence or absence of pulmonary tuberculosis. Mr. Cham- 
herlain did not seem to take my suggestion very seriously and my own impression 
is that he never believed there was anything seriously wrong with him.” These 
questions and answers in Dr. Baumer’s deposition are quite important: 

“Q. Was Everett Hardin Chamberlain suffering from a cold at the time he 
consulted you on April 14, 1932? A. That might have been his impression, but 
he was never given to understand that it was just an ordinary cold. * * * 


“Q. Did he know on the 19th day of April, 1932 that you had examined him 
and found five days previously that he had a possible pulmonary tuberculosis 
involving his left chest? A. Yes. * * * 

“Q. Is it not true that when you suggested to Mr. Chamberlain that he have 
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an X-ray examination and sputum tests made, that he did not take this advice 
seriously and that he did not believe there was anything seriously wrong with 
him? <A. Possibly so. At least that was my impression of his attitude.” 

With this information in his breast, Mr. Chamberlain five days later submitted 
himself to the defendant’s medical examiner, who propounded to him a number of 
questions, among which were the ones we have noted above, and again Mr. 
Chamberlain signed the application for this insurance. 

The next we hear of Mr. Chamberlain is contained in this which is taken 
from the evidence of Dr. Baumer: “He was not seen again until July 10, 1932. 
when he came in complaining of similar trouble as on the previous visit.” Cham- 
berlain continued to work until December 11, 1932, and was for part of the time 
apparently in good health. 

Dr. John Maloney testifies he saw Mr. Chamberlain professionally on Decem- 
ber 17, 1932; that he was then suffering from pulmonary tuberculosis of approxi- 
mately seven or eight months’ standing, was short of breath, unable to speak above 
a whisper, etc. 

Dr. Albert Krohn, the superintendent of the general hospital at Detroit, tes- 
tified he saw Mr. Chamberlain on December 29, 1932; that he found him suffering 
from acute tuberculosis, chronic right otitis media, and chronic mastoiditis, and 
that Chamberlain died at the hospital February 6, 1933; that while Chamberlain 
was at the hospital this history was obtained from him: “Illness dated back to 
April, 1932, at which time patient complained of stuffy sensations in both ears and 
pain over antrums and frontal sinuses. Was examined by various physicians and 
irrigations instituted but no improvement. Around October patient noted loss 
of weight, cough and fever. This became worse. His right ear discharged. A 
physician advised Herman Keifer for X-ray. Patient has coughed up blood 
streaked sputum several times in past two weeks. Since onset has had frequent 
night sweats. Lost 30 lbs. Appetite poor. Cough is disturbing. Has had gastro- 
intestinal upset past two weeks and vomits occasionally. * * * He complained of 
pain in the right ear; examination revealed an old discharge from right ear while 
the mastoid region was tender to touch.” 

It is stipulated that the insured submitted himself to Dr. H. A. Bush of 
Detroit, Mich., a physician selected by the National Life & Accident Insurance 
Company, on the 19th day of April, 1932, for examination, and that he was 
examined on said date by the said physician, who was a regular examiner for 
said company, who propounded to him the questions set out in said application, and 
who examined him in the way usual for medical examiners in their examination 
of applicants for life insurance, and that said examining physician did not discover 
any evidence of otitis media or pulmonary tuberculosis. 

The Law in This Case. 

[1] This policy was issued and delivered in Michigan, where Mr. Chamber- 
lain was living; hence this litigation must be governed by the laws of that state 
and it was proven that this is the law there. Comp. Laws 1929, § 12444: “The 
falsity of any statement in the application for any policy covered by this chapter 
shall not bar the right to recovery thereunder unless such false statement was 
made with actual intent to deceive or unless it materially affected either the accep- 
tance of the risk or the hazard assumed by the insurer.” Compare this statute 
with our section 639, Ky. Stats. 

That this Michigan statute has been construed in the following cases by the 
Supreme Court of Michigan: Krajewski v. Western & Southern Life Ins. Co., 241 
Mich. 396, 217 N. W. 62; Business Men’s Assurance Co. v. Marriner, 223 Mich. 
1, 193 N. W. 907; Mutual Life Ins. Co. of New York v. Geleynse, 241 Mich. 659, 
217 N. W. 790, 56 A. L. R. 702: Bellestri-Fontana v. New York Life Ins. Co., 234 
Mich. 424, 208 N. W. 427 Nat’l Life & Accident Ins. Co. v. Nagel, 260 Mich. 635, 
245 N. W. 540; Bonewell v. North American Accident Ins. Co., 167 Mich. 274, 132 
N. W. 1067, Ann. Cas. 1913A, 847; Security Life Ins. Co. v. Schwartz, 221 Mich. 
496, 191 N. W. 216; Continental Casualty Co. v. Winsor, 258 Mich. 118, 241 N. W. 
826. 

[2] We have construed our statute in Nat’] Life & Accident Ins. Co. v. Fisher, 
211 Ky. 12, 276 S. W. 981, 982, to mean: “If a representation is made, and it is 
untrue and material, it taints the contract whether fraudulent or not, and, if 
untrue and fraudulent, it taints the contract whether material or not.” The 
Michigan statute is given that same construction by the courts of that state, for 
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it is proven in this case that it is construed to mean: “Misrepresentations, if 
innocently made and immaterial to the risk, have no effect, but if such misrepre- 
sentations either were made with intent to deceive or materially affected the risk, 
no recovery may be had in any action on the policy. * * * The rule of law is that 
if the misrepresentation materially influences the insurer’s judgment in accepting 
the risk or in fixing the premium or to put it in another way, if the misrepresenta- 
tion affects the insurer’s willingness to enter into the contract, then the misrepre- 
sentation is material to the risk.” We need not make extensive quotations from 
the opinions put in evidence, Michigan lawyers have those opinions on their shelves 
and Kentucky lawyers can procure them if they wish, and one of them is available 
to many Kentucky lawyers in Mutual Life Ins. Co. v. Geleynse, 241 Mich. 659, 
217 N. W. 790, 56 A. L. R. page 702, where they will find this statute quoted and 
discussed. 
The Finding. 

[3] This matter was submitted to the court without the intervention of a jury, 
and the facts were found more elaborately but practically as we have stated them, 
and the law was found to be as we have stated it. 

Such a finding is equivalent to the verdict of a properly instructed jury. 
Southern Ry. Co. v. Frankfort Distillery Co., 233 Ky. 771, 26 S.W.(2d) 1025; 
Wells v. Board» of Drainage Com’rs, 237 Ky. 539, 35 S.W.(2d) 886; Walker v. 
Ganote (Ky.) 116 S. W. 689. 2 Ky. Digest, Appeal & Errors. Key No. 1008(1) and 
Key No. 1008(2). 

Grounds Relied on for Reversal. 

The appellant argues the court found Chamberlain had a disease of his right 
middle ear and had tuberculosis when Dr. Rush examined him, and that such a 
finding is flagrantly against the evidence; but that is not what the court found. 
The finding is Mr. Chamberlain did not tell the company or Dr. Rush, the com- 
pany’s medical examiner, the truth about his condition. He told the company and 
Dr. Rush a different story from the one he had told Dr. Baumer five days before, 
and that he did not tell the truth is what the court found, and no other finding 
could be made under this evidence. 

It is argued Chamberlain told the truth about the physicians he had consulted. 
That he gave the name of Dr. Baumer, and that appellee had so alleged in its 
answer, and that the court erred when it found he made this answer in his finding 
of facts: “Saw doctor Bowman, Detroit, only a week ago for cold. Over it now, 
but has not returned to work yet.” That finding is absolutely correct, for in the 
application this name is given as “Bowman” and not “Baumer.” 

Question of Evidence. 

[5] We have given above the rule in Michigan for determining whether or not 
a misrepresentation is material. We need not determine whether that is a rule of 
evidence or is a rule of substantive law. If it be the former, we are not bound 
by it, we have our own rules of evidence; if it be the latter, we are. 

_The defendant in taking its depositions proved first what it would have done 
acting reasonably and naturally, etc., if it had known the truth, then what env 
standard life insurance company acting reasonably and naturally, etc., would have 
done if it had known the truth. 

[6] In King v. O. V. F. & M. Ins. Co., 212 Ky. 770, 280 S. W. 127, we said 
the matter was to be determined by what other companies acting reasonably and 
naturally, etc., would have done. To the same effect is Globe Indemnity Co. v. 
Daviess, 251 Ky. 442, 65 S. W.(2d) 456; Commonwealth Life Ins. Co. v. Good- 
knight's Adm’r, 212 Ky. 763, 280 S. W. 123; Metropolitan Life Ins. Co. v. 
McDonald, 246 Ky. 109, 54 S.W.(2d) 625; and Metropolitan Life Ins. Co. v. Hut- 
son, 253 Ky. 635, 69 S.W.(2) 742. We regard that as the correct rule, but it is 
shown here the rule in Michigan is what would you have done; but since defendant 
met either rule, we will not undertake to decide which rule should have been 
followed in this case. Moreover, the rules of evidence are not so rigorously 
applied where a case is tried before the judge without the intervention of a jury. 

Appellant cites the case of Continental Cas. Co. v. Winsor, 258 Mich. 118, 241 
N. W. 826, but that was a case where an applicant had innocently omitted to tell 
of consulting a doctor for a supposed sinus trouble, for a numbness in one of his 
hands and an awkwardness in dancing, which consultation had taken place some 
lour years before, was presumably forgotten, the element of fraud was absent, and 
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there was no evidence of an actual intent to deceive, which cannot be said of the 
application before us. 

In Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 513, 72 
L. Ed. 895, the United States Supreme Court said: “Insurance policies are tradition- 
ally contracts uberrime fidei.” 

That means of the uttermost good faith. Other courts have said the same. 
See cases listed under footnote 65, page 1187 of 65 C. J. 

[7] An insurance company does not have to insure all applicants. It has not 
only the right but owes the duty to its other policyholders to select its risks, and 
it has the right to set up its own standards, to avail itself of is own experience and 
that of others, to ask questions of the applicant, to rely upon his answers as true, 
and to act thereon. 

|8| Not only may it be reasonably inferred Mr. Chamberlain answered as he 
did because he feared the policy would not be issued if he told the truth, and 
made the answers which he did with an actual intention of deceiving the defendant, 
but the matter concealed was such that the defendant or any other company writing 
such policies, acting reasonably and naturally in accordance with the practice usual 
among such companies, would have declined the application had they known the 
truth; hence under the law of Michigan the plaintiff should not recover on this 
policy so obtained. 

Judgment affirmed. 


PRUDENTIAL INS. CO. OF AMERICA v. BRIDGMAN. 
Court of Appeals of Kentucky. Nov. 30, 1934. 
76 Southwestern Reporter (2d) 639. 
1. INSURANCE. 


Employee’s temporary lay off does not terminate employment or protection 
afforded by employees’ group insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. a ; 

Whether employee was discharged or temporarily laid off wield for jury in 
his action on employees’ group insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

Whether employee's total permanent disability dated from time he was 
temporarily laid off before elimination of total permanent disability provision 
from employees’ group insurance policy held for jury in action thereon. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

Action on employees’ group insurance policy by employee claiming to have 
become totally and permanently disabled before he was temporarily laid off by 
employer held not barred by laches because of failure to assert claim until 
seventeen months after such time, in absence of showing of injury to or change 
of position by insurer because of delay. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. 

Judgment awarding plaintiff full amount sued for in action on employees’ 
group insurance policy, with interest from date of proof of total permanent dis- 
ability, eld erroneous; proper judgment being for installments accruing after 
such date until that of judgment, with interest thereon, and monthly install- 
‘nents thereafter, subject to insurer’s right to apply for termination of liability 
on establishing change of insured’s condition. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Circuit Court, Whitley County. 

Action by Frank E. Bridgman against the Prudential Insurance Company 
of America. Judgment for plaintiff, and defendant appeals. 

Reversed with instructions. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellant. 

T. B. Culton of Corbin, for appellee. 

DirrzMan, Justice. 

In this suit by the appellee against the appellant to recover on a group 





not 
and 
and 
Tue, 


s he 
and 
lant, 
iting 
sual 

the 
this 


tion 


was 
sion 


have 
tf by 
until 
ange 


yees’ 

dis- 
after 
stall- 
yility 


Life | Prudential Ins. Co. of America v. Bridgman 945 


insurance policy issued by the appellant to the Louisville & Nashville Railroad 
Company to protect its employees against accidents and disabilities, the appellee 
recovered the full amount for which he sued. From that judgment, this appeal 
18 prosecuted. 

The appellee entered the employ of the Louisville & Nashville Railroad Com- 
pany, hereinafter called the railroad company, as a boiler maker in its shops at 
Corbin, Ky., on May 8, 1924, and was continuously so employed up until Decem- 
ber 8, 1931. During this period, the railroad company effected with the appellant 
group insurance for its employees and the appellee electing to come within such 
insurance plan signed an authorization card and received his individual certifi- 
cate. The group policy provided, among other things, as follows: 

“If the said employee, while less than sixty years of age, and while the 
insurance on the life of said employee under said policy is in full force and 
effect, shall become totally and permanently disabled or physically or mentally 
incapacitated to such an extent that he or she by reason of such disability or 
incapacity is rendered wholly, continuously and permanently unable to perform 
any work for any kind of compensation of financial value during the remainder 
of his or her lifetime, the amount of insurance payable at death from natural 
causes will be paid to said employee in monthly installments during two years, 
the first installment to be payable immediately upon receipt by the Company 
of due proof of such disability or incapacity; in accordance with the provisions 
of said Policy. The disability benefits will be granted subject to cessation, in 
accordance with the provisions of the Policy, should such disability or incapacity 
prove to be temporary and not permanent. * * *” 

It is the contention of the appellant that on December 8, 1931, the appellee 
was discharged by the railroad company on account of slackness of work. On 
the other hand, it is the contention of the appellee that he was not discharged, 
but due to the slackness of work he was temporarily laid off and put upon what 
is known as the extra board, and that he was the first man upon this board 
which means that whenever any more help was needed than was being used to 
take care of what business the shops of the railroad company then had at Cor- 
bin, the appellee would be called. Appellee further contends that he continued 
on this extra board until May, 1933, when he was for the first time called back 
to work, but that before being put back to labor he was required by the railroad 
to take a medical examination which disclosed the fact that he was totally and 
permanently disabled, that on this discovery the railroad company declined to 
employ him further It is in evidence that the appellee while working at the 
shops received injuries in the spring of 1931, and again in the fall of that year, 
and that these injuries are the cause of his present physical condition. It is his 
contention that although he did work as a boiler maker up until December 8, 
1931, he had had great difficulty in doing so, and that as a matter of fact when 
tie was laid off on December 8, 1951, he would not, as his medical testimony now 
indicates, have been able to have continued at his work but a few days more, 
and that his total permanent disability in fact dates from the month of Decem- 
ber, 1931. The evidence shows that on January 1, 1932, the railroad company and 
the insurance company changed, as they had a right to do, their group insurance 
plan, and that beginning with January 1, 1932, the provision for total and per- 
manent disability was eliminated from the group insurance. The parties intro- 
duced evidence to sustain their respective contentions. There is no contradic- 
tion of the medical testimony to the effect that appellee is now totally and per- 
manently disabled, and that in the opinion of the doctors this condition existed 
in December, 1931. 

[1-3] As grounds for reversal, appellant argues that it was entitled to a 
peremptory instruction, first; on the ground that during the time appellant was 
employed he was not totally and permanently disabled because in fact and in 
truth he did work up to and including December 8, 1931, when he was discharged. 
However, it must not be forgotten that appellee contends that he was not dis- 
charged on December 8th, but only temporarily laid off, and that his name was 
placed on the extra board. As held in the case of Prudential Ins. Co. of Amefica 
V. Sweet, 253 Ky. 643, 69 S.W.(2d) 748, a temporary lay off under this very group 
insurance policy here involved does not terminate the employment or the pro- 
tection afforded by this group insurance. It was a question for the jury to say 
Whether appellee’s service with the railroad company was severed on December 
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8, 1931, or he was only temporarily laid off, and, if the latter, whether or not 
under the conflicting evidence his condition as testified to by the physicians in 
this case dated at least from the month of December, 1931, and while he was 
temporarily laid off, and before the change in the insurance plan in January, 
1932, had been effected. The motion for a peremptory instruction was properly 
overruled. ; 

[4-6] Appellee made no claim under his insurance policy to the appellant 
until May, 1933, and it is contended by it that due to this delay the appellee is 
barred by his laches. Laches is not simply delay but delay that works injury, 
Trimble v. Kentucky River Coal Corp., 235 Ky. 301, 31 S.W.(2d) 367. There is 
no contention in this record that appellee’s delay in asserting his claim had any 
bearing on the change of the insurance plan effected, and no showing whatever 
of injury to appellant or of any change of position by it because of appellee's 
delay in presenting his claim. There is no merit in this plea of laches, and the 
court did not err in declining to instruct upon this subject. Appellant is correct, 
however, that the judgment is erroneous in awarding the appellee the full 
amount for which he sued, with interest from May 25, 1933. The company was 
under no obligation under the terms of the policy above quoted to begin the 
payment of monthly installments until it had received due proof of the disability 
of appellee, and this was in May, 1933. The judgment should only have been 
for the installments of the insurance which had accrued up to the date of the 
judgment since May, 1933, and interest thereon, and further requiring the appel- 
lant to pay the monthly installments thereafter as the months passed, subject to 
the right of the company to make application to the court to secure the termina- 
ion of its liability for the payment of these future installments upon the 
appellant then establishing that the insured’s condition of disability has changed 
from that presumed to continue for the policy period. It was distinctly so held 
that the judgment should so read in a suit on this very_same group insurance 
policy in the case of Prudential Ins. Co. of America v. Hampton, 252 Ky. 145, 
65 S.W.(2d) 980, 981. The judgment is reversed with instructions to enter a 
judgment in conformity with this opinion. 


FRIED v. STATE LIFE INS. CO. OF INDIANAPOLIS, IND. No. 32885. 
Supreme Court of Louisiana. Oct. 29, 1934. 
Rehearing Denied Nov. 26, 1934. 
158 Southern Reporter 20. 


1. INSURANCE. 
__ Evidence in suits for disability insurance held to show that insured was afflicted 
with angina pectoris, causing total permanent disability, when he furnished proofs. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Omission of the name of a medical specialist, who served principally as diag- 
nostician and consultant for insured’s family physician, from the proofs of insured’s 
disability because of a disease for which he was treated by four other doctors, 
including specialists, named in the proofs, held not fraud or deception. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 
5. INSURANCE. 
_ Evidence held to sustain the district judge’s finding that insurer’s delay in pay- 
ing total permanent disability insurance for more than the statutory period was 
without just and reasonable grounds, so as to authorize recovery of double indem- 
nity and attorney’s fees by insured (Act No. 310 of 1910, §§ 1-3). 

(For other cases, see Insurance, Dec. Dig. § 665[1]). 
6. INSURANCE. 

Allowance of $3,500 fee to attorneys for plaintiff, recovering a judgment for 
$5,868.40 in suits for total permanent disability insurance under life policies in the 
aggregate amount of $25,000 after transfer of the suits to a federal court at 
insurer’s instance, remand thereof to the district court, and taking of voluminous 
testimony, held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 
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Suit by Samuel Fried against the State Life Insurance Company of Indian- 
apolis, Indiana. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

E. J. McGivney and S. S. Goldman, both of New Orleans, and Hawthorn, Staf- 
jord & Pitts, of Alexandria, for appellant. 

John C. Hollingsworth, of New Orleans, and Julius B. Nachman, of Alexan- 
dria, for appellee. 

O'Nrew, Chief Justice. 

This is a suit for disability insurance provided for in three life insurance 
policies. In fact there were six suits, which were consolidated and dealt with as 
one suit. The plaintiff claims that he was stricken with angina pectoris, causing 
frequent, violent and painful paroxysms, and total and permanent disability, and 
preventing him from performing any work for compensation or profit, or from 
following any gainful occupation. One of the policies is for $5,000 and the two 
thers are for $10,000 each. All of them contain the stipulation for the payment of 
one per cent. per month in case of total and permanent disability. The insured first 
brought suit on each of the three policies for eight monthly installments, amount- 
ing to $2,000, alleged to be past due, and after two months had elapsed he brought 
three more suits for two more installments, amounting to $500, alleged to be past 
due. He claimed also the penalty of double indemnity, and attorney’s tees 
(amounting to $4,000 in the six suits), under the provisions of Act No. 310 of 1910. 
He praved also for a return of the premiums, amounting to $868.40, paid under 
protest after his disability was said to have set in, and prayed that all subsequent 
premiums should be decreed waived by the insurer, and not payable by the insured, 
according to the terms of the policies. The insurance company, answering the suit, 
denied that the insured was totally or permanently disabled, and denied that he was 
afflicted with angina pectoris. That was the ground on which the company had 
denied liability, after investigating the claim for nearly four months after the 
‘nsured had furnished the proofs of disability, on forms furnished by the company. 
The district judge gave judgment against the company for all that the plaintiff 
sued for, except that the judge fixed the attorney’s fees at $3,500, instead of $4,000. 
The insurance company is appealing from the decision. 

[1] The main issue in the case is the question of fact—whether the insured 
was afilicted with angina pectoris, causing total and permanent disability, and wholly 
preventing him from performing any work for compensation or profit, or from 
following any gainful occupation. That is, substantially, the language of the dis- 
ability clauses in the policies. It is virtually conceded by all of the doctors and 
specialists who testified in the case that if the plaintiff’s ailment was angina pectoris 
he was totally and permanently disabled, within the terms of the policies. He sui- 
fered frequent painful and violent paroxysms, in which he appeared to be dying. 
These spells, which threatened the life of the insured, were superinduced by mental 
or physical exertion, as well as by excitement or fear. It was on the advice of 
jour of the most noted specialists on diseases of the heart, in the city of New 
Orleans, as well as on the advice of the family physician in Alexandria, where the 
insured resided, that he was compelled to give up all work and retire from business. 
His business was that of a wholesale grocery and produce dealer, on a large scale— 
the sales amounting, approximately, to $1,000,000 annually, and the business being 
profitable. For that reason, one of the specialists in New Orleans, after his first 
‘xamination of the insured, declined to take the responsibility of advising him to 
retire from business, without further investigation and time for development of the 
symptoms of the disease. But even that one of the specialists who testified in the 
case admitted that they who had advised immediately that the insured should retire 
irom business had advised him correctly. The diagnoses and observations which 
were made by the four specialists on heart diseases, aided by one of the best 
known radiologists in New Orleans, were very thorough, extending over a period 
of nine — and were confirmed by all known symptoms of angina pectoris, 
and by the most reliable tests, including the making of electrocardiographs, as 
requested by the insurance company’s médical director. On receipt of the proofs 
of disability, the medical director wrote that he would require further time for 
investigation; and, some months later, he requested the insured to be examined. by 
a doctor named in the request, and residing and practicing in Alexandria. The 
insured immediately complied with the request, and the examining physician reported 
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to the company that the insured had not angina pectoris but had infected tonsils, 
filled with pus, causing the heart trouble; and that a removal of the tonsils would 
end the trouble. The physician expressed great respect for the opinions of the 
specialists who had pronounced the ailment angina pectoris, but adhered to his 
own diagnosis, and suggested an examination by a doctor whom he named, resid- 
ing and practicing in Alexandria, and specializing in diseases of the ear, nose and 
throat. The insured promptly submitted to the examination, and the report of the 
examiner was “throat acutely inflamed, with tonsils full of pus; * * * heart slightly 
enlarged with endocarditis; * * * no objective symptoms of angina pectoris.” “En- 
docarditis” means inflammation of the endocardium, which is the membrane lining 
the cavities of the heart. Another physician in Alexandria, not a specialist, exam- 
ined the insured at the request of the insurance company and pronounced the casc 
septic endocarditis, caused by infected tonsils. But that doctor took the insured 
t6 another doctor in Alexandria, who also examined the insured, but reported that 
he found the tonsils and the area surrounding them normal, and that there was no 
pus or infection in or around the tonsils. The insured then consulted one of the 
best known throat specialists in New Orleans, and he, after a thorough examination, 
reported that there was no pus or infection in or around the tonsils—no disease 
there—or cause for advising a removal of the tonsils. Several laymen who were 
often in the company of the insured testified also to the frequence and violence of 
the paroxysms, which the specialists said were sure symptoms of angina pectoris. 
The evidence leaves no doubt whatever that the insured was afflicted with angina 
pectoris, causing total and permanent disability, at the time when he furnished the 
proofs thereof on the forms supplied by the insurance company. 

[2-4] The appellant complains of a ruling of the district judge, refusing to 
compel the insured to take the witness stand for cross-examination, under the pro- 
visions of Act. No. 126 of 1908. The statute allows either party to a lawsuit to 
subject his opponent to cross-examination. But the attorneys for the insured object- 
ed to the procedure in this case on the ground that the ordeal might bring on a par- 
oxysm and be fatal to the insured. Before ruling on the objection, the judge 
appointed three physicians to examine the insured and give an expert opinion as to 
the danger of subjecting him to the ordeal of a cross-examination; and the three 
physicians, after making the examination, reported unanimously that it would 
endanger the life of the insured to subject him to cross-examination. The judge 
therefore sustained the objection. We do not find that he erred in his ruling. There 
is no specific suggestion in the insurance company’s brief as to what advantage it 
would have been to the company to cross-examine the insured. His wife and asso- 
ciates testified to his sufferings; and there seems to be no dispute on that score. 
It is pointed out in the insurance company’s brief that, in the proofs of disability, 
iurnished by the insured, he gave the names of four doctors, including specialists, 
who had treated him for angina pectoris, but omitted the name of a specialist in New 
Orleans, who also treated him professionally. But that specialist served principally 
as a diagnostician and as a consultant for the family physician. Hence there was 
no fraud or deception in the omission of his name in the proofs of disability. He 
is the one who at first was reluctant to advice the insured to retire from business; 
but he testified in the case that the insured was afflicted with angina pectoris and 
was thereby totally and permanently disabled. There was no necessity for a cross- 
examination of the insured on that subject. 

[5] As to the judgment for double indemnity and attorneys’ fees, the act of 
1910 forbids life, health or accident insurance companies to stipulate in policies, 
insuring against loss by sickness or accident, for deferring payment beyond ‘ ‘thirty 
days from written notice, and proof to the company by the attending phy sician, in 
the form required by the terms of such policy or contract of insurance.” (Section 
1.) The statute provides that such payments shall not be delayed beyond the period 
of thirty days “without just and reasonable grounds such as to put a reasonable 
and prudent business man on his guard.” (Section 2.) And the statute provides: 


“That the insurance company guilty of such delay in payment, unless upon just 
and reasonable grounds, shall pay to the assured, as a penalty, double the amount due 
under the terms of the policy or contract, during the period of delay, with attorney's 
iees to be determined by the tribunal before whom suit is instituted.” (Section 3.) 


The question, therefore, is whether the district judge’s finding that the delay in 
payment m this case was “without just and reasonable grounds, such as to put a 
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reasonable and prudent business man on his guard,” is sustained by the evidence. 
The decisions cited on that question, by either the appellant or the appellee, are of 
no value as precedents, because the circumstances are not the same in any two 
cases, and were not the same in any case cited as they are in this case. The proof 
of disability was sent to the company on the 12th of March, 1932, on a form furn- 
ished by the company, and signed by the attending physician and by two specialists 
in diseases of the heart, who also had attended the insured in his illness. Receipt 
of the proof was acknowledged by the company on the 23d of March; and on the 
4th of April, the company wrote that, after full consideration of the claim, with 
the proof in support of same, the company had concluded that there was some 
question as to the permanency of the condition of the insured, and that it would be 
necessary for more time to elapse before the company would be able to pass upon 
the claim. On the 3d of June, and again on the 24th of June, 1932, the insured 
wrote to the company that sufficient time had elapsed, and demanded payment. On 
the 25th of June, 1932, the company sent another blank form for proof of dis- 
ability, to be signed by the insured and the attending physician and returned to the 
company. Two days later this second proof of disability was sent to the company ; 
and, on the 11th of July, 1932—which was long after the lapse of the thirty days 
allowed by the statute—the company requested the insured to be examined by 
another physician named by the company. It was upon his report that the com- 
pany denied liability—on the 29th of June, 1932. Meanwhile—as appears from the 
testimony of the company’s medical director—the company had become suspicious 
about the honesty or justness of the claim, because of the financial depression, and 
because the insured had disability policies with other companies, amounting to $650 
per month. It appears, however, that evidence of the good character and reputation 
and financial standing of the insured was available to the company—as was also 
the evidence of the justness of his claim upon the other insurance companies. It is 
not necessary to go into details on this subject. It is sufficient to say that there is 
no good reason to take issue with the district judge on his finding that the com- 
pany’s withholding payment in this case was without just or reasonable grounds. 
The purpose of a statute that penalizes an insurance company for withholding, 
without reasonable cause, payment of a just claim for loss resulting from sick- 
ness or accident is to impose a greater obligation upon the insurer, to pay such 
claims promptly, than the obligation of an ordinary debtor; and the reason for that 
is found in the dire necessity on the part of the sick or injured person—in many 
instances—to recover his loss at once. Life & Casualty Insurance Co. of Tennessee 
v. Ossie McCray, 291 U. S. 566, 54 S. Ct. 482, 78 L. Ed. 987. 

__ [6] The attorneys’ fees allowed by the district judge seem large in comparison 
with the amount sued for; but that is not all that was involved, because the effect 
of the judgment was to fix the company’s liability for future payments and for the 
$25,000 of life insurance. The value of the legal services rendered is proven by the 
testimony of two reputable attorneys at law, and by the extent of the work done 
and the time expended. The suits were transferred to the federal court, at the 
instance of the insurance company, and back to the district court, at the instance 
of the insured; and the taking of testimony, in New Orleans, as well as in Alex- 
andria, lasted many weeks, and built up a record of 749 pages of typewriting. Con- 
sidering all of these facts, no good reason could be given for a reduction of the 
tees allowed. 

The judgment is affirmed. 


COBBS v. UNITY INDUSTRIAL LIFE INS. CO. No. 14968. 
Court of Appeal of Louisiana. Orleans. Jan. ,7, 1935. 
158 Southern Reporter 263. 
1. INSURANCE. 

Insurer held to have waived provision limiting liability to premiums if prior 
policy on same life in same company was not indorsed on certificate, where two 
policies were in existence for fifteen weeks under names identical, except that 
name in one policy contained one more “b” than name in the other. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

2. INSURANCE. 
hat insurance company issued policy to “Cobbs” and to “Cobs” should 
have put insurer on inquiry concerning two policies as having possibly been 
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issued in violation of policy provision prohibiting more than one policy on same 
life; doctrine of idem sonans being applicable. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

3. INSURANCE. 

Statute forbidding industrial life insurance companies from issuing more 
than $500 insurance on any one life would not bar recovery of less than that amount 
under policy which was in half benefit only, though face amount of policies 
issued exceeded $500 (Act No. 65 of 1906). 

(For other cases, see Insurance, Dec. Dig. § 140%.) 


Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Action by Mrs. Clara Cobbs against the Unity Industrial Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Loys Charbonnet, of New Orleans, for appellant. 

Cabral, Lenfant & Villere, of New Orleans, for appellee. 

WESTERFIELD, Judge. 

Clara Cobbs, the mother and beneficiary named in a policy of industrial life 
insurance issued to her son, Frank Cobbs, brought this suit for the collection 
of $250, or half of the face value of the policy, which, it is alleged, was in half 
benefit at the time of the death of her son, Frank Cobbs, on November 24, 1932. 

There was judgment as prayed for, and defendant has appealed. 

[1] The defense set up by the Unity Industrial Life Insurance Company is 
to the effect that section 3 of the “conditions of the policy contract” declares 
that “this contract shall also be void if assigned, or if there be any previous 
policy in force, issued by this company on the same life, unless the existence of 
such previous policy be noted by an endorsement herein, signed by the President 
or the Secretary of the Company; and the Company shall not be presumed or 
held to know of the existence of any previous policy, and in no case shall the 
issue of the policy, or the payment of any premium thereof, be deemed a waiver 
of such endorsement. In the event of the existence of any previous policy, 
without endorsement hereof as above provided, the liability, if any, of the com. 
pany under this policy shall not exceed the aniount of the premiums paid 
thereon.” 

The policy sued on, No. C—49819, was issued on the 8th day of August, 1932, 
and a previous policy, No. 465422, in the name of “Frank Cobs,” an accident 
policy calling for the payment of $72.50, was issued on or about April 21, 1930. 
There was no indorsement on the later policy; therefore the application of the 
provision of the policy referred to in regard to previous issuance of another policy 
on the same life is said to iivalidate the policy sued on. 

Assuming that both policies were issued to the same individual, which seems 
likely, they were both in force for fifteen weeks, or from August 8, 1932, until 
November 24, 1932, when Cobbs died, and during that time there had been no 
attempt on the defendant’s part to enforce the provisions of the policy. 

In the case of Chas. Clay v. Liberty Industrial Life Insurance Co., 157 So. 
838, decided December 10, 1934, we considered a similar provision of a policy, 
and held that, after the lapse of a reasonable time during which the insurer 
might ascertain from its records the fact of the issuance of the second policy, 
the failure to cancel the policy and the continued collection of the premiums 
would work an estoppel by waiver. In that case the two policies had been in 
force for fifty weeks without objection or action of any kind looking to the 
enforcement of the clause in the policy. 

It is said that this case differs from the Clay Case because here two differ- 
ent agents collected the premiums for the company. But, no matter how many 
agents collected the premiums, there was ample opportunity to ascertain the 
fact that the two policies were in existence. 

[2] Some point is made of the fact that there is a variance in the orthography 
of the two names in which the policies were issued, in that one of them is spelled 
with two “b’s” and the other with only one “b”; in other words, it is claimed that 
the fact that the names in which the two policies were issued were not spelled exact- 
ly the same was a reason for the company’s failure to identify the policies as 
having been issued to the same individual. Our answer ‘to this contention ts that 
the variance is so slight that the assured, Frank Cobbs, could easily be recognized 
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by the variant name Frank Cobs. 15 R. C. L. 600; 19 R. C. L. 1334. The doctrine 
of idem sonans applies. The presence of two names with this slight variance on 
the books of the company should have, at least, served to put defendant on inquiry 
concerning the two policies as having possibly been issued in violation of the policy 
provision. The fact that no investigation was made for a period of fifteen weeks, 
during which time both policies were in existence under names that were identical, 
phonetically and otherwise, except for the presence of one more “b” in the name of 
one assured, is, we believe, conclusive of the insurer’s indifference to, or intentional 
disregard of, the policy provision, which, under the circumstances, must be con- 
sidered as waived. 

[3] The company also defended upon the ground that, in issuing a policy for 
$500 after it had already issued one for $72.50 upon the same life, it exceeded 
the limits of its authority as conferred by Act No. 65 of 1906, which forbids indus- 
trial life insurance companies from issuing more than $500 insurance upon any one 
life, and that its action in doing so was ultra vires and void. This defense is very 
lightly considered and scarcely referred to in brief; perhaps it may be said to have 
been abandoned. At any rate, since the policy sued on was in half benefit only, the 
limit of the authority to cover a single life, as imposed by the statute referred to, 
was not reached in this case. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 


ANDERSON v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 15027. 
Court of Appeal of Louisiana. Orleans. Jan. 7, 1935. 
158 Southern Reporter 270. 
1. INSURANCE. 


Insurer’s continued acceptance of payments tendered as premiums on lapsed 
life policy constitutes waiver of insurer's right to insist on formal requirements 
as to reinstatement or revival. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE. as 3 

Evidence held to justify conclusion that premium payments were repeatedly 
made to and accepted by insurer after life policy had lapsed, precluding insurer 
from insisting on formal reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Action by Virginia Anderson, widow of James Kirt, against the Life & Cas- 
oe ee Company of Tennessee. Judgment for plaintiff, and defendant 
appeals. 

Affirmed. 

Harry R. Cabral, of New Orleans, for appellants. 

Hugh M. Wilkinson, A. Miles Coe, Fred W. Oser, Harry Nowalsky, and Geo. 
M. Leppert, all of New Orleans, for appellee. 

Janvier, Judge. 

This is a suit for the proceeds of a policy of life insurance issued by defend- 
ant, Life & Casualty Insurance Company of Tennessee, on the life of Charles 
Giles. Plaintiff, the mother of deceased, was named beneficiary. Defendant com- 
pany admits that the policy was issued, but contends that before it had been in 
existece three years it lapsed because of the failure, for four consecutive weeks, 
to pay the premiums stipulated for. 

There was judgment below for the amount sued for, to wit, $103, with interest 
at 6 per cent. from August 5, 1932, until paid. Defendant has appealed. 


The record shows that the policy, bearing the Ni. A-5847178, was permitted to 
lapse, but it is the contention of plaintiff that subsequently there was a reinstate- 
ment, after which the insurer continued to accept premiums. The insurer admits 
that after the lapse many payments were made to and accepted by it, but it main- 
tains that these amounts so paid did not. constitue premiums on the said policy, but 
were in fact, rendered to and accepted by it as premiums on a new policy issued 
on the life of the said Giles after the original policy sued on had lapsed. Plaintiff 
meets this charge with a denial that there was a second policy. 

_The insurer also contends that, because of the provisions of section 10 of the 
Policy, there could have been no reinstatement without a formal revival thereof 
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evidenced by the stamping on the face of the policy itself of the fact and the 
date of revival. Section 10 reads as follows: “* * * When premiums are paid on 
policies more than four weeks in arrears, they shall not be credited to the policy, 
whether entered in the premium receipt book or not, until this policy is officially 
revived. Premiums delinquent for more than four weeks may be received simply 
for the purpose of making application for the revival of the policy. A separate 
receipt shall be given for same and the policy which is lapsed shall be sent to 
the home office of the company, which shall have the right, at its option, to revive 
same, and if revived, that fact and date of revival shall be stamped upon the 
policy. If the policy is not revived, the premiums paid for purpose of revival 
shall be returned, upon his demand, to the policy holder. There shall be no lia- 
bility whatever under this contract for any disability or death resulting from an 
accident occurring, or illness contracted or commencing prior to the date of the 
revival endorsement on said policy.” 

In rebuttal of this contention, plaintiff asserts that the special requirement that 
evidence of revival must be stamped on the policy itself had been waived by the 
company by its acceptance of premiums after the policy had lapsed. 

[1] There can no longer be any doubt that continued acceptance by an insurer 
of payments tendered as premiums on a lapsed policy must be construed as a 
waiver of the right of the insurer to insist upon formal requirements as to rein- 
statement or revival. See Jones v. First Nat’l Life, Health & Acc. Ins. Co., 8 
La. App. 691, and Bush v. Liberty Industrial Life Ins. Co., Inc., 15 La. App. 269, 130 
So, 839, In the Bush Case the exact question now under discussion was presented 
and decided adversely to the insurer. The policy stipulation involved in that case 
was the same as that with which we are now concerned. There we said: 

“It was stipulated in the policy that failure to pay premiums for four con- 
secutive weeks should effect the lapse thereof and that payment thereafter of the 
premiums in arrears should not be considered as reinstating the policy, unless, on 
the policy itself, the company should place a stamp agreeing to the reinstate- 
ment. * * * p 

“The evidence leaves no room for doubt that on four prior occasions the 
premiums had not been paid over periods of at least four consecutive weeks, and 
that in each such case, when the overdue payments were finally made, they were 
accepted and entered on the books of the company without any suggestion that the 
policy must be brought in for formal reinstatement. * * * — 

“It appears to us that a clear waiver has resulted and that the principles 
announced in New York Life Insurance Co. v. Eggleston, 96 U. S. 572, 377, 24 
L. Ed. 841, and in Gunther et al. v. New Orleans Cotten Exchange Mutual Aid 
Association, 40 La. Ann. 776, 5 So. 65, 2 L. R. A. 118, 8 Am. St. Rep. 554, govern 
this feature of the case. In the Eggleston Case, the court said: 

“‘We have recently, in the case of Knickerbocker L. Insurance Co. v. Norton, 
supra, 96 U. S. page 234, 24 L. Ed. 689, shown that forfeitures are not favored 
in the law; and that courts are always prompt to seize hold of any circumstances 
that indicate an election to waive a forfeiture, or an agreement to do so on which 
the party has relied and acted. Any agreement, declaration, or course of action, 
on the part of an insurance company, which leads a party insured honestly to 
believe that by conforming thereto a forfeiture of his policy will not be incurred, 
followed by due conformity on his part, will and ought to estop the company 
from insisting upon the forfeiture, though it might be claimed under the express 
letter of the contract.’” 

[2] Therefore, if plaintiff can show that payments were repeatedly made to 
and accepted by the insurer after the policy in question had lapsed, and that these 
payments were made and accepted as premiums on that policy, then only one con- 
clusion can be reached, and that is that the policy sued on had been revived and was 
effective and in full force at the time of the death of the insured. 


In proof of such payments, plaintiff produced and offered in evidence anes 
receipts, all issued by defendant company, all of which evidenced payments made 
by Charles Giles to defendant company between January, 1931, and February 16, 
1932. Nine of the said receipts are made on forms intended to be used where 
application for revival is made and four on forms apparently provided for use 
where new applications for insurance are involved, but on none of them is a policy 
number shown, and defendant, seeking to destroy their effect, maintains that they 
evidence payment, not on the policy sued on, but on the other policy, which 1t 
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contends was issued later, but which also was allowed to lapse. But defendant 
has produced no records of any kind to show the issuance of another policy than 
the one sued on, except an application, which was excluded below because of 
defendant’s inability to prove that it had been signed or executed by the insured. 

In explanation of its failure to produce any such records to show how the 
thirteen payments were applied by it, defendant tendered evidence to the effect 
that it destroyed all its records with reference to both the policies, because both 
had lapsed. 

We cannot but feel that there must have been records to show the issuance 
of the second policy, if there was one, and to show that the payments made were 
accepted as premiums on the second policy, if such policy had, in fact, been issued, 
and we conclude that the defendant’s failure to produce any such proof is sufficient 
to tip the scales against it and to justify the conclusion on this disputed question 
that there was, in fact, no such second policy, and that the amounts paid were paid 
as premiums on the original policy, and that the acceptance by the insurer of 
these premiums evidenced a waiver of its right to insist upon formal reinstatement, 
and also evidenced the fact that the policy sued on was in full force and effect at 
the time of the death of the insured. 

We therefore conclude that the judgment appealed from was correct. 

\pplication is made for an increase in the amount by 10 per cent., due to the 
alleged fact that the appeal was taken merely for the purpose of delay and was 
frivolous. We do not believe that the appeal was taken for such purpose, and 
there is in the record sufficient to justify the view that defendant and its counsel 
were serious in seeking a reversal of the judgment rendered below. 

It is therefore ordered, adjudged, and decred that the judgment appealed from 
be, and it is, affirmed, at the cost of appellant. 

\ firmed. 


NEWDIGATE v. ACACIA MUT. LIFE ASS’N OF WASHINGTON, 
D. C. No. 32972. 
Supreme Court of Louisiana. Nov. 26, 1934. 
Rehearing Denied Jan. 7, 1935. 
158 Southern Reporter 358. 
1. INSURANCE. 

Life insurer, relying upon defense that insured committed suicide, has burdeni 
of establishing suicide to exclusion of every other reasonable hypothesis, but is not 
required to eliminate every speculative, fantastic, conjectural, frivolous, and 
imaginary hypothesis of death in any other way. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2, INSURANCE. 

Evidence showing insured committed suicide held not to' entitle beneficiary to 
recover on life policy which did not cover death by suicide occurring within one 
year from date of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

Brunot, J., dissenting. 


; goes from Civil District Court, Parish of Orleans; William H. Byrnes, Jr., 
Judge. 

Suit by Mrs. Mildred Newdigate, widow of Thomas Gordon, against the 
\cacia Mutual Life Association of Washington, D. C. From a judgment for plain- 
tiff, defendant appeals. 

Reversed, judgment rendered for defendant, and suit dismissed. 

: Buck, Walshe & Buck, of New Orleans (Howard W. Kacy, of Washington, D. 
C, of Counsel), for appellant. 

Quintero & Ritter, of New Orleans, for appellee. 

Hiccins, Justice. 

Plaintiff, as beneficiary, brought this action to recover the sum of $10,000, repre- 
senting the face value of an insurance policy issued on the life of her husband by 
the defendant on May 1, 1931. 


The defense was that the deceased committed suicide on June 10, 1931, and 
that under the express terms of the policy, his death having taken place within one 


year from the date of the issuance of the policy, the company’s liability was limited 
to the return of the premiums paid, or $20. 
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There was judgment in favor of the plaintiff as prayed for, and the defendant 
has appealed. 

[1] The law is clear to the effect that, where an insurance company relies upon 
the defense that the insured committed suicide, the burden rests on it to establish 
the fact that the insured voluntarily and intentionally destroyed himself, “to the 
exclusion of every other reasonable hypothesis.” Pecoraro v.,N. Y. Life Ins. Co 
(La. App.) 141 So. 501, 502; Webster v. New York Life Ins. Co., 160 La. 854, 107 
So. 599; Eckendorff v. Mutual Life Ins. Co., 154 La. 183, 97 So. 394: Andrews vy. 
Provident Life & Accident Ins. Co., 179 La. 77, 153 So. 26; Cooley, Briefs on Insur- 
ance, vol. 6, p. 5454. 


Defendant concedes that the above is the rule of law under the jurisprudence of 
this state, and argues that it has successfully borne that burden of proof. Plaintiff 
contends that defendant failed to established its defense. 


The insured, Thomas Gordon, was employed by the Tulane Hardwood Lumber 
Company, at New Orleans, where he resided with his wife and three minor daugh- 
ters. His wife died on November 16, 1929, and he placed the children in the care 
of their maternal grandmother, at Brooklyn, N. Y 

On February 23, 1931, he married the plaintiff at New Orleans, and shortly 
thereafter they both went to Boston, Mass. 

On April 2, 1931, he secured employment with the Atlantic Lumber Company, 
of Boston, Mass., at a salary of $300 per month, and contributed $150 a month 
thereof for the maintenance and support of his children. 

Under his contract of employment, it was necessary for the deceased to go to 
London for the purpose of establishing an office for his employer and promoting its 
business. Plaintiff and her husband sailed on the S. S. American Banker, on April 
2, 1931, and arrived at London, England, April 13, 1931. The couple lived with Mr. 
Gordon’s cousin, Miss Dolly Campbell, for two weeks. On April 27, 1931, Mr. and 
Mrs. Gordon rented a place and established a joint home and business office. Mr. 
Gordon experienced great difficulty and trouble in securing orders for lumber, and 
complained vehemently because his employer had improperly filled previous orders 
by delivering inferior merchandise, causing serious complaints and disputes. 

~ On May 8, 1931, Mr. Gordon became nervous and ill, and his physical condition 

was such that he required medical attention. Dr. Edwards, who attended him, 
diagnosed the case as neurasthenia and directed him to go to the St. James Hospital, 
where he was treated under the supervision of Dr. MacCormac. Three days later 
he was discharged and made a business trip to Liverpool, Bristol, and Manchaster 
that required four days for the journey. Upon his return, he was so wrought up, 
agitated, worried, and nervous, because of unsatisfactory business results that he 
spoke of destroying himself. He tried to commit suicide at his residence by turn- 
ing on the gas, but was thwarted in his attempt, due to the foresight of his wife, 
who had turned off the-gas. He frequently spoke of suicide, and continued to 
suffer from neurasthenia and melancholia. 

On May 19, 1931, Dr. Roland Anderson placed Mr. Gordon in an institution for 
the purpose of receiving treatment and rest. He remained there until June 3, 1931 
His case was diagnosed by the doctor as melancholia. To add to his difficulties and 
worries, Mr. Gordon received a cablegram from his employers canceling his con- 
tract and ordering him to return to Boston. 

Miss Dolly Campbell, Mr. Gordon's cousin, testified that, while packing his 
luggage, preparing to sail for Boston, the deceased was so weak and overwhelmed 
hy his troubles that he fell to the floor, and, after being assisted to a sitting position, 
he broke down and wept. He appeared to be exhausted and extremely nervous. 

On June 5, 1931, Mr. and Mrs. Gordon sailed for Boston, leaving on the same 
vessel that brought them over. Mr. Gordon suffered from insomnia and nervous- 
ness to such an extent that he was placed in charge of Dr. Belenky, the ship’s phy- 
sician, who diagnosed his case as melancholia. Dr. Belenky administered sedatives 
for the purpose of making him sleep, and informed his wife that he was a very 
sick man and would require her constant attention and care. The doctor ordered 
rest and diversion, in order to divert his mind from his worries and troubles. The 
medicine appeared to give him some rest and peace, and at times he was seen 
sitting or walking on deck with his wife. He spoke to Dr. Belenky, the captain, 
the chief officer, and the purser on the steamer of his desire, inclination, and dis- 
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position to destroy himself, in order to be relieved of the dilemma in which he was 
involved. 

On June 10, 1931, his wife went to the dining room at 7 p. m., leaving her hus- 
band, who did not care to go to dinner, in the cabin, lying on the bed reading a 
book entitled “Good Earth.” An hour later she returned and found him asleep with 
the book lying on his chest. (A half hour later the room steward also saw him 
lying on the bed.) Plaintiff, having seen her husband sleeping, went to visit in 
the room of another lady passenger. Returning about 10:30 p. m., she discovered 
that her husband was not in their room. She walked around the promenade deck, 
and, being unable to locate him, asked one of the stewards to assist her. His search 
being unavailing, she then called upon the captain, who, together with members of 
the crew, made a thorough search of the entire ship, but were unable to find the 
deceased. 

Plaintiff then produced a letter which was undated and unsigned, but which 
was admitted to have been in the deceased’s handwriting. It reads as follows: 
“To The Department of Justice, The Department of Commerce U. S. A. Govern- 

ment. 

“This is a statement of facts leading up to my demise. Until June 1930, I, 
manager of the Tulane Hardwood Lumber Company of New Orleans, had a good 
position and was happy with my three children, Agnes 13, Jessie, 11, Barbara 8. 

“My first wife having died of Cancer on November 16, 1930. 

“About April 1930 I was attracted by an advertisement in a Harwood Trade 
Journal inserted by the Atlantic Lumber Company of Boston, Massachusetts, for 
an Export Salesmanager. I got the position and believing it to be an excellent 
cpportunity for the future I accepted it at less salary than I had been getting. 

“I sent the children to their grandmother at 249—65th St. Brooklyn, and have 
paid her $150.00 monthly ever since for their keep and care. 

“IT spent nearly a month at the Atlantic Lumber Company’s mills in Louisiana, 
\rkansas, Tennessee and Georgia, then two months in the Boston Office before I 
went to Europe on a short business trip. The understanding was that I would 
spend part of my time abroad. 

“I sailed for London on October 2nd and sailed back for Boston January Ist, 
having been fairly successful. After my return, business was slow and after 
. week in Boston I started for the mills again with a view to correcting them with 
their shipments to avoid claims regarding grade and quality. My suggestions were 
evidently taken while I was present, but afterwards, disregarded because claims 
continued to come in. 

“Meanwhile I had been keeping correspondence with Miss Mildred in New 
Orleans who had been my stenographer in the Tulane Hardwood Company. 

“On my arrival in New Orleans, after completing my visit to the mills, we 
were married at St. Paul’s Evangelis Church on February 23rd, and was very happy 
indeed. Believing myself secure in my position and assured of a good income 
and a comfortable home with my wife and children. 

“But upon my return to Boston, early in March, the Atlantic Lumber Company 
decided that I should return to London, take up residence there and have an office 
n the home. 

_ “All this sounded feasible and I believed it could be done, but after two weeks 
things became very slow and the worries of claims, low prices, expensive adjust- 
ments and the excessive high cost of living over what we had estimated, I developed 
an acute case of Neurasthenia, was treated by Dr. Edwards, No. 1 Poynders Road, 
Clapham, S. W. No. 4 

“Believing myself to be somewhat better, I made a trip to Liverpool, Man- 
chester, and Bristol, to adjust more claims, all a which were justified and required 
heavy allowances. 

“On my return to London, my aces was considerably agitated and I was 
admitted to St. James Hospital at Balam, S. W., for observation. 

“While there I was able to control my ‘mental condition, but was considerably 
agitated by seeing the incurable ones which of course did me harm. I was dis- 
charged after three days, presumably well, and spent the following day going 
through correspondence. The following morning, however, I awoke at daylight 
completely overcome with horrible fears and beyond all mental control. Dr. Har- 
old Anderson of Brixton Hill Road was summoned and immediately ordered treat- 
ment and rest from business, in a Nursing Home. I was there ten days and the 
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only sleep I got, drugged, and as soon as I would wake, my brain would begin 
again on my troubles, the fears of being incurable, and the consequent dread of 
destitution and deprivation for my wife and family. Dr. Anderson advised return 
to America and having matters discussed with my company as a solution and a 
possible rest. But the following morning, I received a cable from the company 
demanding my surrender of contract of agreement in return for homeward passage 
money. This of course drove me insane, but I cabled immediately and used what 
money I had to book passage for myself and wife. 

“Leaving the home, lease paid only one month in advance, while six is really 
the duration. : 

“You can possibly realize my mental condition—I was distracted and thwarted 
from suicide on two occasions. Something must be done to save the self destruc- 
tion of others in similar difficulties and avoid the possible destitution and suffering 
resulting to their dependents. 

“IT am sure that had my company acted upon my suggestion and continued to 
ship according to contract, that their reputation would have been assured, business 
much more, and claims less. 

“No doubt they may realize it now since I and my family are the victims. 

“No man can do the impossible and it is absolutely impossible for an American 
unknown to what hundreds of Englishmen who are familiar with their people and 
territory are struggling to do. 

“Their difficulties are in not knowing what the American Mill can do, mine 
Was in getting the mill to do it and the impossibility of reaching the right parties 
to do business with. 

“(I am still extremely agitated, cannot bear people looking at me, and am 
contemplating self destruction from every angle.) 

“(But I think that companies who treat employees as the Atlantic Lumber 
Company have treated, deserve to be punished and made to provide well for the 
children whom they deprive a livelihood from.) 

“(God forgive me—my troubles may not be over but the incident might help 
others who may be in the same fix.)” 

Plaintiff testified that the deceased began to write the letter on June 6th and 
finished it on June 8th, and explained that her husband had given her the letter, 
with instructions to destroy it, because he felt better and had changed his mind 
about destroying himself. However, she kept the letter, and did not destroy it 
until several days after she returned to New ‘Orleans. In the meantime, the cap- 
tain of the steamer had made a copy of the letter, which was incorporated in the 
ship’s log and witnessed by two members of the crew. 

Both sides concede that the insured is dead as the result of drowning at sea; 
plaintiff maintaining that he might have accidently fallen overboard and the defend- 
ant claiming that he deliberately cast himself into the sea. 


At the time in question, the sea was calm and the weather fair. The prom- 
enade and main decks were guarded by railings that extended four feet from the 
deck, which afforded adequate protection against a person falling overboard. On 
the promenade deck, in addition to the railings, there was heavy canvass per- 
manently attached to the rails that seryed the dual purpose of preventing persons 
from falling overboard and keeping the sea out in rough weather. The room 
which plaintiff and her husband occupied was located on the promenade deck, but 
the door to the room opened inside the main cabin of the ship and not on the deck. 
The upper or boat deck was not guarded by railing, and it appears that passengers 
had the liberty of all three decks. 

In the case of Webster v. New York Life Ins. Co., 160 La. 854, 107 So. 3%, 
607, the court said: 

“The general purport of those decisions is that, while all other circumstances 
are to be considered, nevertheless motive is not alone one of many minor circum: 
stances to be considered along with others, but is of itself the one major wor 
stance and prime consideration on which the whole case generally hinges. * * 

“\We have shown, we think, that, inquiring into the alleged suicide of a person 
deemed sane, where there is no direct evidence, as of eye witnesses, suicide notes, 
or previous declarations, the physical surroundings, which almost always leave 
room for doubt as to accident or suicide, must be subordinated to the evidence a 
to motive. The reason is that, although the physical evidence may show unmistak- 
ably that the deceased killed himself, nevertheless it does not usually show with 
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the same certainty whether he did so intentionally or unintentionally, and hence 
that fact must be ascertained by inquiring whether the deceased had or had not 
me strong motive for taking his own life. In other words, the physical facts 
tend principally to show whether or not the deceased died by his own hand; whilst 
the evidence as to motive bears principally on the intent of the deceased at the 
ne he killed himself. Jf the deceased had no strong motive for taking his own 

, the presumption would be that he did so accidentally; on the other hand, if he 
id have some strong motive for doing so, the inference naturally is that he did 

inte oun (Italics ours.) 

In the instant case there was serious and strong motive for the deceased taking 
s life. His health was seriously impaired. He was discouraged and despaired. 
He had suffered a nervous breakdown. He had serious disagreement with his 
employer. He was threatened with loss of employment. He was burdened with 
nancial worries. He was agitated and upset from being separated from his chil- 
iren, and brooded over the death of his first wife. He unbosomed himself to the 
several doctors who had waited upon him and to the captain, the chief officer, and 
ourser of the steamer, and his wife, telling them of his overwhelming desire to 
destroy himself. He had previously actually attempted suicide. 

The room in which he was last seen was left in its normal condition, showing 
no evidence of violence. There was nothing about the railing of the ship to show 
that any one had heavily fallen against these protections, and the evidence is over- 

helming that no one on the promenade or main deck could have fallen into the 
va unless they deliberately and intentionally wanted to do so. 

While the law places upon the insurance company the burden of proving that 
the deceased committed suicide “to the exclusion of every other reasonable 
hypothesis” of death by any other means, it is not required to offer proof sufficient 
) eliminate every speculative, fantastic, conjectural, frivolous, and imaginary 
hypothesis of death in any other way. 

|2| It is our opinion that the evidence in this case shows clearly and beyond 
uy rational doubt that the deceased intentionally destroyed himself. 

For the reasons assigned, the judgment appealed from is annulled, avoided, 
nd reversed, and it is now ordered, adjudged, and decreed that there be judgment 
erein in favor of the defendant, the Acacia Mutual Life Association of Wash- 

ington, D. C., and against the plaintiff, Mrs. Mildred Newdigate, widow of Thomas 
Gordon, dismissing her suit at her costs. 

Brunot, J., dissents. 


HICKS vy. DISTRICT GRAND LODGE NO. 21, GRAND UNITED ORDER 
* ODD FELLOWS OF LOUISIANA, et al. No. 14975. 
Court of Appeal of Louisiana. Orleans. Jan. 7, 1935. 


158 Southern Reporter 386. 

INSURANCE. 

Where beneficiary, designated by insured under life policy issued by fraternal 
‘sociation, is not within class of beneficiaries permitted by law or by regula- 

ns of the association to receive the proceeds, insured’s sole heir at law, if 
within <r eligible class under association’s regulations and under statute, is 
entitled to proceeds, and heir may make claim directly against the association 
nd is not relegated to claim against insured’s succession after recovery of fund 
y the succession representative (Act No. 256 of 1912, § 6). 

(For other cases, see Insurance, Dec. Dig. § 813.) 


Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr., 


u idge 


Suit by Henry Charles Hicks against the District Grand Lodge No. 21 of 
the Grand United Order of Odd Fellows of Louisiana, in which Emily Stewart 
Foster and Henry J. Odom, sometimes called Henry Johnson, intervened claim- 

ig the proceeds of the policy in suit, and the suit was consolidated with a 
concursus proceeding by the lodge in which the lodge was permitted to deposit 
the proceeds of the policy into the registry of the court and in whcih it cited 
plaintiff Hicks and named interveners to assert their claims. From the judg- 
ment, in so far as it dismissed the intervention of Henry J. Odom, such inter- 
vener appeals. 

Reversed and remanded. 
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Charles J. Mundy, of New Orleans, for appellant. 
Loys Charbonnet, of New Orleans, for plaintiff appellee. 
Frank B. Smith, of New Orleans, for defendant appellee. 


ALLISON v. ETNA LIFE INS. CO. No. 4876. 
Court of Appeal of Louisiana. Second Circuit. Jan. 9, 1935. 
158 Southern Reporter 389. 
4. INSURANCE. 


In action for additional benefits under group policy, petition presenting 
single demand for total amount of increase and original policy, although con- 
taining only general allegations as to issuance of original policy, notice to 
insurer, and disability of insured, held to state a cause of action. 

(For other cases, see Insurance, Dec. Dig. § 629]1].) 

c. INSURANCE. 

Proof of disability submitted on forms furnished by insurer properly filled 
out within nine months after disability occurred held sufficient under group 
policy providing that notice should be given immediately and within a year. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

7. INSURANCE. 

Provision requiring insured under group policy to be in active service of 
employer at time insurance was increased was not waived by insurer, where 
insurer’s representative, while told that insured was absent because of sickness, 
was not told that she was not expected to return. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

9. INSURANCE. . ; 

Insured jicld not required to plead incontestability of group policy, where 
plea constituted a reply to an affirmative defense set up by insurer. 

(For other cases, see Insurance, Dec. Dig, § 641[1].) 

10. INSURANCE 

Provision for incontestability of group policy held valid and not unreason- 
able nor contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

11. INSURANCE. 

Limitation of contestability clause in insurance policy applies to questions 
involving validity of the policy and not those involving coverage. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
i2. INSURANCE. 

Question whether group policy was invalid because insured was not actively 
employed by firm insured at time amount of policy was increased, being one of 
validity and not of coverage and not being excepted expressly or by implication, 
held barred by incontestability clause as a defense in suit on the policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

13. INSURANCE. 

Insurance policies, where ambiguous or doubtful, are construed strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

14. INSURANCE. 

_ Group policy providing for increased benefits if insured becomes totally 
‘lisabled held not limited to future disability, where rider and certificate expressly 
contemplated any disability occurring while insured under policy and not only 
disability occurring while insured was insured under the rider or increased insur- 
ance certificate. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Taliaferro, J., dissenting. 

: nee from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell 
Judge. 


Action by Mrs. Kate Smith Allison against the AEtna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 


Affirmed. 





tions 


Com - 
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Thompson & Thompson, of Monroe, for appellant. 

Shotwell & Brown, of Monroe, for appellee. 

Mutts, Judge. 

The petition in this case alleges that on May 30, 1929, Masur Bros. applied 
to the ZEtna Life Insurance Company for a group life insurance policy on its 
employees, which issued June 1, 1929, and was designated group policy No. 4511, 
and that among other things, it provides: 

“The amount of insurance which eligible employees may apply for shall 
be in accordance with the following classification: * * * 

“All other female employees, $1,000.00.” 

It alleges further: 

“That your petitioner, a female employee of said Masur Brothers, and in 
active service in its department store in the city of Monroe, Quachita Parish, 
Louisiana, known as ‘The Palace,’ came within the class of ‘all other female 
employees—$1 ,000.00.’ ” 

That she was issued a certificate stating that defendant company had 
insured her life under said group policy for $1,000. 

“That thereafter and on January 1, 1932, petitioner at the time being an 
employee of the said The Palace, the said certificate referred to in the preceding 
paragraph was taken up by the tna Life Insurance Company of Hartford, 
Connecticut, and in lieu thereof another certificate was issued to petitioner 
whereby the amount of insurance was increased from $1,000.00 to $2,000.00, and 
under date of January 6, 1932, a rider was attached to said group policy above re- 
ferred to changing the insurance table for the class applicable to petitioner from 
$1,000.00 to $2,000.00; that said rider was made retroactive and became binding as of 
January 1, 1932.” 

That premiums due under the policy and the two certificates have been paid 
to the date of filing suit and have been accepted and retained by the defendant 
company. That the policy and certificate contain the following: “If any 
anployee while insured hereunder becomes totally disabled before age 60 and 
if the disability will presumably prevent the employee for life from engaging 
in any occupation or employment for wage or profit, the company will pay to 
the employee, in lieu of all other benefits, the amount of insurance in force upon 
such employee’s life at the time the disability commenced.” 

That on January 5, 1932, before reaching the age of 60, while an employee 
if the said The Palace, petitioner became totally and permanently disabled 
because of progressive polyarthritis. 

_ “That due proof of said disability, giving all information requested by the 
Etna Life Insurance Company of Hartford, Connecticut, was timely submitted 
to the said Company on forms provided by it.” * 

That attached to and made part of this petition is a photostatic copy of 
the group policy and rider and the original certificate. That, defendant having 
refused to pay the amount due under said policy and certificate, plaintiff should 
have judgment for $2,000, with interest and costs. 

The policy, made a part of the petition, among other things, provides: 

“Employees in active service on June 1, 1929, are immediately eligible for 

msurance. 
__ “The insurance of any employee shall automatically cease when the employee 
fails to make the required premium contribution, or upon termination of em- 
ployment; except that if any employee is absent on account of sickness or injury, 
temporarily laid off, granted leave of absence, pensioned or retired, his insurance 
shall continue until the company receives written notice from the employer that 
such insurance shall terminate.” 


That the employer shall give the company written notice of all employees 
whose employment is terminated. That the company will issue to the employer 


for delivery to each insured a certificate showing the amount and terms of the 
insurance, 


It contains the following incontestability clause: “This policy shall be 
Meontestable, except for non-payment of premiums, as to insurance in force 
at the date hereof after one year from the date of issue of this original con- 
tract, and as to insurance of any new employee after one year from the time 
such insurance takes effect as herein provided; but written notice of the death 
or permanent total disability of an employee while insured hereunder shall be 
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given the company at its Home Office within one year after cessation of the 
payment of premiums in respect to such employee; and if such notice is not 
given, the company shall not be liable for any payment on account of such death 
or permanent total disability.” 

The rider, dated January 6, 1932, but made effective as of date January 1, 
1932, provides in part for an insurance table increasing the insurance of all other 
employees to $2,000, and that “Insurance (original and increased) for any 
individual employee shall become effective only if such employee is in active 
service at the time such insurance is to commence on the individual life, other- 
wise upon return to active service’; also “Any individual insurance which 
becomes effective under the policy shall be incontestable after one year from 
the date such individual insurance became effective, except for non-payment of 
premium.” 

The pertinent parts of the certificate, dated January 1, 1932, are: That the 
insurance of Kate Smith Allison under group policy No. 4511 is increased to 
$2,000; that the insurance will be payable if the employee becomes permanently 
totally disabled before age of 60; that the insurance will automatically cease 
‘pon termination of employment; that notice of claim for benefits by reason of 
permanent disability should be given immediately direct to the company; that 
such notice shall be given within one year after cessation of the payment of 
premiums and if not so given the company shall not be liable. 

To the petition and the attached documents defendant interposed an excep- 
tion of no cause or right of action, which was overruled. Defendant preserved 
its rights under the exception and on appeal urges that the ruling of the lower 
court should be reversed, the exception sustained, and plaintiff’s suit dismissed. 
The grounds relied upon in argument and brief are: 

(1) That the petition does not allege that plaintiff was in the active service 
of The Palace on January 1, 5, or 6, 1932. 

(2) That it does not allege affirmatively that she presented satisfactory 
proof of disability and that notice was not immediately given. 

[2-4] In this case there is a single demand for $2,000. Unquestionably, a 
cause of action is stated as to the original insurance, leaving the question as to 
its increase to be determined on the merits upon the allegations contained in the 
petition and the contents of the attached documents, together with the evidence 
admissible under them. Considering the requirements as to notice, quoted above, we 
consider the allegations of the petition, while perhaps vague, sufficient to sustain 
a cause of action. We think the exception was properly overruled. 

After the overruling of this exception defendant answered, admitting the 
issuance of the original policy and certificate, setting up that petitioner’s employ- 
ment by Masur Bros. ceased on November 10, 1931, and that plaintiff submitted 
a claim for disability in which she swore that the permanent disability was 
incurred on November 11, 1931; that defendant advised plaintiff that it stood 
ready to pay her the $1,000, the amount of insurance in force on November 1], 
but that she has refused to accept same; that on January 6, 1932, said policy No. 
4511 was modified in part as follows: 

“For employees not duly insured under ‘this policy prior to January 1, 1932, 
and for employees becoming eligible on or after that date, the table appearing 
in the section of the policy entitled ‘Insurance Schedule, shall be inoperative 
and the following shall be effective in lieu thereof: 

“Insurance Table 

“All other employees $2,000.00.” 


The modified agreement further provided that insurance issued prior to 
January 1, 1932, may on that date be adjusted to conform to the new table; that 
the certificate dated January 1, 1932, showing that plaintiff is insured for the 
sum of $2,000, was accompanied by a letter from Masur Bros. which informed 
plaintiff that this increased insurance was only in force, “provided you are in 
active service on the date of this certificate’; that the rider attached to the 
original group policy expressly provides that original and increased insurance 
shall become effective only if such employee is in the active service of Masur 
Bros. at the time such insurance is to commence, otherwise upon return to 
active service; that all agreements provide that insurance shall automatically 
cease upon failure to make the required premium contribution or upon termin- 
ation of employment; that plaintiff was not employed by the month, but was 
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only paid for days on which she actually worked; that she has not worked for 
Masur Bros. or received wages from them since November 10, 1931; that the 
modification, the certificate, and the rider increasing the insurance to $2,000 never 
became effective as to plaintiff for the reason that she was not in active service 
when they were executed and has not since returned to active service; in the 
alternative, that the modification only insured and was intended to insure against 
future, not already existing, disability; also, in the alternative, that the certificate 
of increased insurance issued under the erroneous assumption that she was in 
active service, and should be accordingly canceled. 

Defendant also pleads estoppel based upon the assertion made by plaintiff that 
she was disabled on November 11, 1931. : 

There is little dispute as to the facts in the case. Plaintiff was an active 
employee of Masur Bros. at the time of the issuance of the original group pol- 
icy, qualified under it, and was issued a certificate insuring her under the terms of 
the policy against death or disability in the sum of $1,000. She terminated her 
employment with Masur Bros. because of indisposition on November 10, 1931, and 
never returned. She did not know what her trouble was. Doctors who examined 
her on November 11th found her suffering from polyarthritis. They felt that she 
was permanently totally disabled, but did not want to tell her so unless certain 
treatments failed. These did fail; the doctor informing her, he says, six to eight 
weeks after November 11th, that she could work no more. He cannot make the 
time of this notification more definite. She says she was told on January 5, 1932. 
As she is not contradicted in this and the date conforms to the doctor’s estimate, 
we consider it established that plaintiff was permanently totally disabled when she 
quit work on November 10th, but did not know it until January 5th following. 

On August 15, 1932, on the company’s form, plaintiff gave preliminary notice 
of her disability. In it she states that the symptoms first became known November 
10, 1931; that the total disability began and that she last worked on the same day; 
that she first consulted a physician on the next day, November 11th. 

On September 16, 1932, she filed her permanent total disability claim for $2,000, 
payment of which was refused by the company. 

Under the group policy Masur Bros. paid the premiums on their employees’ 
insurance based upon their ages, but in turn collected from the employees 60 cents 
per thousand of insurance. The testimony shows that they paid out more than they 
collected, but the deficit was absorbed by them. They continued to pay premiums on 
plaintiff's insurance, original and increased, up to and inclusive of March, 1933. 
Mrs. Allison made her payments.to her former employers throughout the same 
period. At the end of March the insurance company sent Masur Bros. a credit 
memorandum covering the payments of Mrs. Allison’s premiums after January 1, 
1932. Masur Bros. attempted, by check, to return this amount to the company, but 
t refused to accept it, saying that it belonged either to Masur Bros. or Mrs. Alli- 


_ When representatives of the insurance company came to Masur Bros. to solicit 
the increase in the group policy, they were told that Mrs. Allison had been absent 
on account of illness for about a month and a half, but the insurance company 
never received notice that her employment had terminated until the filing of her 
preliminary proof in August. 


a uctendant makes an attempt to show that plaintiff is not prevented by her 
asability from engaging in the occupation of singing for a wage. It is shown 
that she took eighteen months’ training as a singer, and that she is paid $1 a week 
tor singing at her church, which she returns to the church as her contribution. 
This cannot be considered a serious employment. 

_.In the lower court there was judgment for plaintiff as prayed for, from 
which defendant has appealed. : 

We find no merit in the plea of estoppel based on the statements in the pre- 
iminary notice of disability or claim for insurance, for the reason that there is 
nothing in either document incompatible with the true facts in the case and for 


tle further reason that neither statement has been acted upon in any way by the 
company : tip 


limi 


_ Defendant admits its liability for, and asserts its willingness to pay, the 


— — of $1,000, but vigorously opposes the payment of the increase. 
contends: : 
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[5] 1. That the evidence fails to show that plaintiff is totally and permanent) 
disabled within the meaning of the policy sued on. 

Dr. Tisdale, the only physician testifying, says he does not think that there 
is any possibility of her ever being able to work; that he is confident her disability 
is permanent. As the policy only requires that the disability will presumably pre- 
vent the insured from working, this testimony is more than sufficient. As stated, 
we do not consider her church singing as a real employment for a serious wage 
or proht. 

[6] 2. That plaintiff did not furnish satisfactory or timely proof. As the proof 
submitted was upon the forms furnished by the company, properly filled out, it 
was sufficient. As the policy provides that notice should be given immediately and 
shall be given within a year, we think notice within the year is sufficient. This 
is not a case of liability insurance where prompt notice is essential. 

[7| 3. That plaintiff was not in the active service or employment of The Palace 
at the time the insurance was increased. 

This is an undisputed fact. The defense was never waived by the company 
Their representative was told that she was absent on account of sickness, but 
never that she was not expected to return nor that she had not returned on Jan- 
uary 1, 1932. The employer is expressly required in the group policy to give notice 
- the termination of the employment of its insured employees. This it did not 
do. 

The letter accompanying the certificate of increase is filed in evidence, and 
contains the following: ‘This certificate is evidence of insurance in force upon 
your life under a group insurance policy provided you are in active service on the 
date of this certificate.” 

Plaintiff testifies positively that she quit the service of Masur Bros. on 
November 10, 1931, and never re-entered same. She was then aware when this 
certificate was tendered her that she was ineligible for the increased insurance. 
We think that this defense would defeat plaintiff’s recovery for the increased 
amount, but for the incontestability clause in the policy and certificate. 

8, 9] Defendant first contends that this clause cannot avail because it is uot 
pleaded. No Louisiana cases are cited in support of this objection. Under our 
system of pleading, the plaintiff is not required to reply to affirmative allegations 
in the answer. All such are taken as denied, and all defenses are open. As the 
plea of incontestability is a reply to an affirmative defense, it does not have to be 
pleaded. 

[10] Such a stipulation creates a short statute of limitations in favor of the 
assured within which limited period the insurer had to test, if ever, the validity 
of the policy. Such stipulations are valid. It has been properly said: “Such a 
stipulation ought to be an incentive to the insurer to exercise vigilance and good 
faith in investigating the truth or falsity of the representations upon which the 
policy is issued, while the matter is fresh, and thus it operates fairly between the 
parties.” 

Such a stipulation is neither unreasonable nor contrary to public policy. 
Cooley’s Briefs on Insurance, vol. 5, p. 4484. , 

The period of contestability on the increased policy ran for one year trom 
January 1, 1932. The statement in the preliminary notice, dated August 15, 1932, 
that total disability began November 10, 1931, and that in the proof of claim dated 
September 16, 1932, plaintiff last worked on November 13, 1931, fully informed 
the company that plaintiff was not actively employed by Masur Bros. when_ the 
increased certificate issued, yet the company took no steps to cancel this certificate 
until after the limitation had run. 

[11] As we understand the law, this limitation of contestability applies to 
questions involving the validity of the policy and not those involving coverage. 
Metropolitan Life Ins. Co. v. Conway, 252 N. Y. 449, 169 N. E. 642. 


This rules does not conflict with the decision in Bernier v. Pacific Mutual Lite 
Insurance Company of California, 173 La. 1078, 139 So. 629, 88 A. L. R. 765, 
which holds that a question of coverage was made incontestable by the express 
exclusion from the incontestability clause gf other such questions, but not including 
that before the court. 


[12] The question as to whether or not the policy was invalidated by the tact 
that plaintiff was not actively in the employ of the firm covered by the gor 
policy at the time of this increase is one of validity and not coverage. It, being 
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excepted neither expressly nor by implication, is affected by the incontestability 
clause and is barred as a defense thereby in this case 

[13, 14] A more serious defense is that the increased policy was intended to 
cover future and not past disability. It will be noted that the policy provides as 
to disability: “If any employee while insured hereunder becomes totally dis- 
abled. Powis 

The rider contains the following: “Nothing contained herein shall be held 
to alter or affect any of the terms and conditions of this policy other than as 
herein stated.” 

Nothing is stated affecting the disability clause. 

The certificate of increased insurance issued January 1, 1932, reads thus: “If 
an employee while insured under the policy becomes totally disabled. * * *” Both 
the rider and the certificate then expressly contemplate any disability incurred 
while insured under the policy and not only disability occurring while the employee 
is insured under the rider or increased insurance certificate. The rule is too well 
established to require citation that insurance policies where ambiguous or doubtful 
are construed strongly against the insurer. The natural inference that only future 
disability is covered is overcome by the language of the documents. 

We therefore find that the increased insurance is due for the disability incur- 
red before its issuance, as it was incurred while the employee was insured under 
the policy. The final alternative plea of defendant that the increased policy was 
void because issued in error is barred by the incontestability clause. 

For the reasons above assigned, the judgment appealed from is affirmed. 

Taliaferro, J., dissents. 


PRUDENTIAL INS. CO. OF AMERICA v. BROOKMAN. No. 12. 
Court of Appeals of Maryland. Dec. 14, 1934. 
175 Atlantic Reporter 838. 
1, INSURANCE. 

Under life policy providing for disability benefits if insured was less than sixty 
vears of age at time of commencement of disability, date of insured’s birth held for 
jury notwithstanding insured in application for naturalization in 1905 and in answer 
to questions for registration as voter in 1929 stated that he was born in 1870 while 
in application for policy in 1931 he stated that he was born in 1880. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 


Under policy providing for disability benefits if insured was under sixty years 
of age when disability commenced, insurance against disability occurring beyond 
sixty years could not be effected by waiver, since a loss not within policy coverage 
cannot he brought within such coverage by waiver or estoppel. 


(For other cases, see Insurance, Dec. Dig. § 371.) 
3. INSURANCE. 

Insurer held not to have extended coverage of life policy providing for dis- 
ability benefits only if insured was less than sixty years of age at time of com- 
mencement of disability, because of letters written by insurer where letters were 
written by officers or agents not authorized to make extension of insurance under 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

3. INSURANCE. 

Under life policy providing for disability benefits if insured is wholly, continu- 
usly, and permanently unable to engage in any occupation or perform any work 
for compensation during remainder of his life, insured who claims disability is not 
relieved from effort at adaptation made by others, and danger threatening his health 
must be imminent, or so close that anybody under that threat must be idle and 
deprived of power and earning. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Superior Court of Baltimore City; Albert S. J. Owens, Judge. 

Action by Solomon Brookman against the Prudential Insurance Company of 
\merica. Judgment for plaintiff, and defendant appeals. 

Reversed and new trial awarded. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, Parke, and Sloan, JJ. 
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John H. Skeen and Howard H. Conaway, both of Baltimore (Emory, Bee- 
uwkes, Skeen & Oppenheimer, of Baltimore, on the brief), for appellant. 

John Y. Offutt, of Baltimore (M. Leo Storch and James J. Lindsay, both of 
Baltimore, on the brief), for appellee. 

3onpD, Chief Judge. 

The insurance company in this case appeals from a judgment recovered against 
it on a provision in a life insurance policy for monthly payment to the insured when 
totally and permanently disabled, physically or mentally, by disability occurring 
while he was less than sixty years of age, to such an extent that he is rendered 
wholly, continuously, and permanently unable to engage in any occupation or per- 
form any work for any kind of compensation of financial value, during the remain- 
der of his lifetime. The judgment also included an amount representing premiums 
paid by the insured when disabled, as he alleged. It is contended by the appellant 
that the insured, on his own statements, had passed sixty years of age at the incep- 
tion of the alleged disability; that in fact no legally sufficient evidence of the dis- 
ability insured against was produced; and that there was error in rulings on offers 
of evidence and on prayers for instructions to the jury. The insured was a tailor, 
doing pressing and repair work, and his evidence was that he had been disabled by 
an apoplectic or paralytic stroke on November 14, 1931, brought on when he was 
run over by an automobile he was cranking. The defendant, insurer, on the other 
hand, produced evidence tending to prove activities of the plaintiff and ability to 
work since that time. 

In the application for the insurance, in 1924, the plaintiff had stated that he 
was born November 13, 1880, fifty-one years before the time when, as he says, the 
accident and disability occurred, and well within the age limit of sixty. But he 
Was a naturalized Russian immigrant, and it appears that in his application for the 
naturalization, in 1905, and also in his answers to questions for registration as a 
voter in 1929, under oath, as required by law, he stated that he was born in 1870, 
or at a time that would render him in 1931 beyond the age covered. The limita- 
tion on the coverage in this respect is clear. The relevant provisions of the policy 
are headed: “Disability before age 60,” and the benefits are contracted to be paid 
only for disability occurring “while this policy is in full force and effect and the 
Insured is less than sixty years of age, and before any non-forfeiture provision 
shali become operative.” And the age limit, apparently a stopping place to avoid 
the ages at which disability would no longer be untimely, would seem to be one 
of the more important terms of the contract. The effect of the conflict in the 
statements is to be decided on an exception to the trial court’s refusal to direct a 
verdict for the defendant, and an instruction given to the jury on a prayer of the 
plaintiff that if they should find him to have been over sixty years of age accord- 
ing to the statements in the earlier documents, they might nevertheless find a 
waiver of any defense based on his misstatement of age. The instruction seems to 
refer only to the effect of a misrepresentation in the application on the validity of 
the policy, but in another and more important aspect the question raised, and on 
which the jury were instructed, is one of waiver of the limit of the coverage un- 
der the policy, or, in other words, one of extension of the insurance. 

This court is of opinion that the conflict in the statements does not remove 
from the consideration of the jury all possibility that the man may have been 
born less than sixty years before 1931, but it is also of opinion that insurance 
against disability occurring beyond sixty years could not be brought about by a 
waiver. 

[1] Despite the conflicting statements, the plaintiff testified at the trial that 
he was born in 1880; and whatever might be thought of the possibility of mistake 
in both the earlier statements, it could not be held to render the present evidence 
too slight and inconclusive, or a mere scintilla, so that a finding of birth in 1889 
would not have legally sufficient support. Clarke v. Dedrick, 31 Md. 148, 130: 
Royster Guano Co. v. State, 130 Md. 170, 178, 100 A. 104; Porter v. Quarry Co., 
161 Md. 34, 38, 155 A. 428. 

[2] But if the jury should find that the man was born sixty years before the 
occurrence, they could not find the defense on that fact waived, as they were 1n- 
structed, because, while there might be a waiver of a pre-requisite to the pertorm- 
ance of the insurer’s undertaking, a new, extended undertaking could be brought 
about only by a new contract. In Bower & Kaufman y. Bothwell, 152 Md. 39, 
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136 A. 892, 52 A. L. R. 158, a suit on a policy insuring employers in a factory 
against loss from strikes of employees, a claim was made for loss from refusal 
of employees to return at reduced wages after the factory had been closed by the 
employers themselves. The coverage was “cessation of work by a part or all of 
the employees,” but it was contended that the limitation excluding such a loss 
from refusal to return had been waived by the company’s acceptance of proofs 
of loss and payments actually made on account of the claim. To this the court 
answered, page 396 of 152 Md., 136 A. 892, 894: “It is not a forfeiture that is to 
be found waived, nor a violation of a condition or any irregularity; it is an in- 
applicability of the policy, so that the waiver argued for would be, in effect, an ex- 
tension of the contract beyond its defined limits, or a new contract. Such an ex- 
tension would, at least, we think, require an estoppel, if not a new consideration.” 
And it is doubted whether an estoppel, strictly speaking, could suffice to create a 
new contract. ‘“We readily agree with counsel for appellant that if the loss was 
not within the coverage of the policy contract, it cannot be brought within that 
coverage by invoking the principle of waiver or estoppel. Waiver or estoppel can 
only have a field of operation when the subject-matter is within the terms of the 
contract.” Home Ins. Co. v. Campbell Motor Co. (1933) 227 Ala. 499, 150 So. 
486, 489. “In other words, by invoking the doctrine of estoppel and waiver it is 
sought to bring into existence a contract not made by the parties, to create a li- 
ability contrary to the express provisions of the contract the parties did make.” 
Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 654, 177 N. W. 242, 248; Wheeler 
v. U. S. Casualty Co., 71 N. J. Law, 396, 59 A. 347; McCoy v. Northwestern Mut. 
Relief Ass’n, 92 Wis. 577, 66 N. W. 697, 47 L. R. “ 681; Maryland Casualty Co. 
. Adams, 159 Miss. 88, 131 So. 544; Rosenberg v. Gen. Acc., Fire & Life Assur. 
Co. (Mo. App.) 246 S. W. 1009; Henne v. Glens Falls Ins. Co., 245 Mich. 378, 222 
N. W. 731; Ewart, Waiver Distributed, 135; Burns v. Prudential Ins. Co., 162 Md. 
228, 235, 159 A. 606. Whatever the description of the process, it must include the 
ordinary essentials of a contract, and, among them, a meeting of the minds of the 
parties on the new undertaking, in this instance an undertaking to insure against 
disability occurring after the age of sixty as well as before it, if the insured should 


prove to be so old. And the evidence is not sufficient to show that the parties con- 
templated that undertaking. 


The evidence is substantially this: There had been a delay of some months be- 
tween the application for this policy and the issue of it, and there was a difference 
between the statement of age in this application and that in applications to other 
companies by the insured, a fact to which the appellant company might have had 
access. From this it is inferred that the company then satisfied itself of the man’s 
age; hut there would seem to be nothing in that to assist in establishing a later 
agreement on the extension of the insurance written. The company paid disability 
benefits to the plaintiff until April of 1933, and then stopped, contending that he 
was not disabled within the purview of the insurance; and this opened a discussion 
and correspondence on the subject. In the next month, or on May 8, 1933, an in- 
spector of the company found the statement of age in the plaintiff's naturalization 
papers and notified the home office of it. This gave the company one of the state- 
ments now advanced, in conflict with the statement in the application. After that 
time, and as late as July 20, 1933, an assistant manager and a manager of a dis- 
ability claim department wrote the plaintiff three times, reiterating the conclusion 
that disability did not exist and requiring a resumption of premium payments to 
continue the insurance in effect, received the payments, and stated to the insured 
that the insurance was then still in force. The record contains no evidence of re- 
Ceipt at the home office of the notice of the statement in the naturalization papers, 
or of the attitude of the officers with regard to it. 


[3] However, such facts might in other situations tend to establish a waiver, 
or to set up an estoppel, they do not serve to show the requisite elements of a con- 
tract for the extended coverage. The letters appear to have been confined to the 
closing of the dispute on existence of disability, ignoring the information of the 
appearance of the figure 1870 in the insured’s naturalization papers. And if it be 
assumed that they were written with that information at hand, it could not be in- 
ferred that the insurer intended any action with respect to it. The two designations 
of the earlier date were not then both before the insurer, and the single appearance 
of that date in the naturalization papers does not necessarily mean that the officers 
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of the company attachedgany importance to it. - Nothing in the law required them 
to do so. The question now is one of fact, Did the inser offer and agree to ex- 
tend the insurance to cover disability occurring aPGv« rater age? and the letters 
do not tend to prove that it did. ‘Moreover, the letter$ appear to have been written 
by officers or agents not authorized to make any such extension of the insurance. 
A clause in the policy expressly excludes modification of any provision except “by 
endorsement hereon signed by the President, one of the Vice-Presidents, the Sec- 
retary, one of the Assistant Secretaries, the Actuary, the Associate Actuary or one 
of the Assistant Actuaries.” An extension of the insurance by a new contract, af- 
ter the event, to a disability not covered by the policy, would seem to fall ines- 
capably within this prohibition. Crook v. New York Life Ins. Co., 112 Md. 268, 
75 A. 388; Burns vy. Prudential Ins. Co., 162 Md. 228, 234, 159 A. 606. For these 
reasons, error is found in the granting of the plaintiff’s second prayer for an in- 
struction that the defense on the ground of plaintiff's age was precluded by the 
iacts recited. On this evidence, if the plaintiff be found to have exceeded the age 
limit when disability occurred, he could not recover. 

The plaintiff, and a son call d as a witness on his behalf, testified that the 
stroke in 1931 caused complete ;ioppage of speech and action for a period, that 
gradually the condition had improved, but that now the father was not able to do 
any work. The son said that his father was unable to make any extended efforts, 
that simple exertion tired him iad left him almost completely paralyzed. The 
father, on cross-examination, sai‘: further that he had not been in his basement 
shop, where the pressing is done ‘since the time of the stroke, and that the work 
is done by a hired workman. ‘ie had, he said, driven his automobile about to 
collect clothes for pressing, but | >t since February of 1933, because of fear of the 
effect on him. In 1932 he called speatedly at the office of the Baltimore agency of 
the insurer, and when an agent . ° the insurer once called on him at his home, he 
was found covered up in bed with his clothes on, a condition explained by the plain- 
tiff as that in which he took aftc oon naps. He said he had, for a while, gone to 
the basement shop when there +.as a telephone there, but had discontinued that 
practice since the telephone was disconnected, because it did not pay. And, as the 
defendant points out, the plaintiff did appear in court and did testify, so far as ap- 
pears from the record, in a clear, intelligent manner. The defendant produced evi- 
dence tending to prove actual work done by the plaintiff when as he alleged he was 
disabled, but in reviewing the legal sufficiency of all the evidence, this is to be dis- 
regarded. 

Two physicians were called on behalf of the plaintiff. One, Dr. Wantz, had 
attended him during the two vears after the time of the stroke to the time of trial, 
in January, 1934. His last previous examination had been in November, 1933, two 
months before the trial. There had been, he said, a gradual improvement in the 
plaintiff's condition in some respects, especially in his ability to talk and to walk, 
and in his blood pressure, but there was still an unimproved weakness in the leg, 
arm, and hand on the right side, these being impaired to about 50 per cent. of their 
strength. A little exercise had been prescribed, hut the man was forbidden to crank 
his car, or to do work with the iron. He was able, and was permitted, in 1932, to 
deliver a few clothes, carrying them on his left arm. In 1933, he had a bad heart 
condition, chronic myocarditis, or a disease of the musculature of the heart, whicli 
would make labor or exercise tend to produce death, and a softening of the brain 
which brought on fits of emotionalism. To questions as to disability framed in the 
words of the provision in the policy, Dr. Wantz answered that the plaintiff was 
disabled as there described, and explained that his conclusion was based on the 
fact that the condition he found was progressive and that there might be at any 
time another and a fatal hemorrhage. Dr. Spear, a psychiatrist, testified to an ex- 
amination made two months before the trial, and said he found arteriosclerosis ot 
the brain, with alternating high and low blood pressure, and mental confusion, with 
labored speech which was not clear. He considered the condition permanent, and 
to like questions framed in the words of the policy provision answered that the 
man was so totally and permanently disabled. A physician called by the defendant 
expressed the opposite opinion, considering the man not so disabled. 

[4, 5] It is true that the issue on the question of disability may easily be mis- 
conceived. It is not one of injury or impairment in some: or any degree. Partial 
disability, however great, is not relevant. The insurance that the plaintiff bought 
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was not insurance against reduced earning power, or against loss of health. It was 
insurance carefully confined to present, complete, and final deprivation of ability 
to work and earn money, ot . .. -ensation of money value, in any way. The benefits 
are secured only if the insured~shall become totally and permanently disabled, “to 
such an extent that he is rendered wholly, continuously and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
fnancial value during the remainder of his life time.” Disability which is complete 
and final, and can be no greater, is the contingency. When the disability testified 
to is one of inactivity enforced by fear of consequenses of activity, there is danger 
that the witnesses may not be thinking of the same thing, a danger which is sug- 
gested more particularly by the testimony of Dr. Wantz. The insured is not re- 
lieved from the effort at adaptation made by others; the danger threatening must 
be imminent, or so close that anybody under that threat must be idle and deprived 
of power of earning in any way, physical or mental. 

For error found in the instruction granted on the plaintiff's second prayer, the 
judgment is reversed. 
"Judgment reversed and new trial awarded wit): costs. 





LA LONDE v. ROMAN STANDARD LIFE INS. CO. No. 87. 
Supreme Court of Michigan. Dec. 10, 1934. 
257 Northwestern Reporjer 834. 
3. INSURANCE. : 

That insured who voluntarily surrendered pc licy with release to insurer to 
obtain cash surrender value died before paymeny;was made by insurer did not 
make insurer liable for more than cash surrender alue of policy. 

(For other cases, see Insurance, Dec. Dig. §;243.) 

4, INSURANCE. to 

Where policy does not permit insured to chang¢ beneficiary, beneficiary’s rights 
may not be cut off without beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

5. INSURANCE. 

Where policy reserves to insured right to change beneficiary, insured retains 
full control of policy, and may exercise all rights thereunder without consent of 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

6." INSURANCE. 

Where right to change beneficiary is expressly reserved to insured, beneficiary 
has merely expectancy, which may be decreased in value or entirely cut off with- 
out beneficiary’s consent upon insured’s exercising his options under policy. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

7. INSURANCE. 

Where right to change beneficiary was expressly reserved to insured, insured 
could obtain cash surrender value of policy, without first changing beneficiary to 
himself or his estate, by surrendering policy accompanied by release to insurer. 

(For other cases, see Insurance, Dec. Dig. § 240.) 


Appeal from Circuit Court, Manistee County; Hal L. Cutler, Judge. 
_ Suit by Anna La Londe against the Roman Standard Life Insurance Company. 
From a judgment for the defendant, the plaintiff appeals. 

\ffirmed. 

Argued before the Entire Bench. 

F. E. Wetmore, of Hart, and Campbell & Campbell, of Manistee, for appellant. 

Max E. Neal and Charles J. Dovel, both of Manistee, for appellee. 

Butze., Justice. 
_ The Roman Standard Life Insurance Company of Manistee, Mich., issued to 
Fred Ferry of Pentwater, Mich., a twenty-payment, $1,000, nonparticipating life 
insurance policy. It provided for cash loan values at the end of the third year and 
each year thereafter; the amount payable at the end of the seventh year being 
$160. It also contained a clause stating that the beneficiary might be changed on 
Written request filed with the company in due form, accompanied by the return of 
the policy for such notation. On March 1, 1932, upon the request of insured and 
Proper indorsement on the policy, the beneficiary was changed, and Anna La Londe, 





968 Tne Insurance Law Journal, Vol. 84 [May, 1935 


mother of the insured and plaintiff herein, was substituted for insured’s wife, 
from whom he had been either divorced or separated. On the Ist day of March, 
1933, Ferry voluntarily surrendered the policy and delivered it, together with a 
proper release, to the local agent of the company for the purpose of transmitting 
it to the home office and obtaining the cash surrender value, which was to he for- 
warded to Ferry. The company duly received the policy and became liable for its 
cash value. On March 3, 1933, it wrote to its agent at Pentwater in order to 
ascertain the exact amount of the cash surrender value; there being some uncer- 
tainty as to whether Ferry had paid the last premium so as to complete the full 
seven years of the term. It was found that this premium had been paid, and that 
the company was therefore obligated to pay $160. On March 3, 1933, Ferry died 
suddenly. The company forwarded its check for $160 in payment of the cash sur- 
render value of the policy, and does not dispute its liability on the check. It claims 
that, when said check is cashed, its liability will be discharged. Plaintiff, however, 
claims that, as the last-named beneficiary in the policy, she is entitled to collect 
the sum of $1,000, the entire face value of the policy, and has brought suit to 
recover that amount. The trial judge directed a verdict for defendant. 

We limit our discussion to the questions propounded in appellant’s brief. She 
claims that the policy contained no provision for the payment of cash surrender 
values upon the surrender of the policy by the insured. In clause 2 of the policy, 
cash, loan, paid-up and extended insurance values are provided for as shown in the 
tables contained in the paragraph following, wherein “cash or loan values,” etc. 
are set up. We believe that the listing of “cash value” at $160 at the end of the 
seventh year permits of no other construction than that this amount represents the 
cash surrender value of the policy at that time. : 

[3] Plaintiff's objection that the check was not paid to the insured during his 
lifetime is fully answered by the case of Lauer v. Michigan Life Insurance Co., 
268 Mich. 614, 256 N. W. 567 (decided October 1, 1934). The insured made his 
election, gave a full release to the company, and surrendered his policy. The com- 
pany was solely bound to pay the cash surrender value. 

[4-6] The main question presented is whether plaintiff had such rights as bene- 
ficiary under the policy that the insured could not surrender it for its cash value 
without her consent, unless he first effected a change of beneficiary to himself or 
his estate. Plaintiff, in asserting the necessity of the intermediate step, relies largely 
upon the case of Quist v. Western & Southern Insurance Co., 219 Mich. 406, 189 
N. W. 49. The issue in that case was whether the insurance company still remained 
liable to plaintiff, the beneficiary named in the policy, notwithstanding the fact that 
the insured, in accordance with the rights reserved to him in the policy, had con- 
stituted his estate beneficiary in place of plaintiff, and then cashed in the policy. 
Plaintiff contended that the alleged change of beneficiary was ineffective because 
not indorsed on the policy, as therein provided. We held that the insured, as one 
party to the contract, and the insurer as the other, could waive compliance with 
the required formalities, and that the company was relieved from liability. Much 
confusion has arisen as to the rights of the beneficiary, due to the failure to dis- 
tinguish cases where the policy does not permit the insured to change the bene- 
ficiary and in which it is uniformly held that the rights of the latter may not be 
cut off without his or her consent. However, where the policy does reserve to the 
insured the right to change the beneficiary, the insured retains full control of the 
policy, and may exercise all rights thereunder without the consent of the bene- 
ficiary. Under such a policy, the beneficiary has merely an expectancy which may 
be decreased in value or entirely cut off without his or her consent, upon the 
insured exercising his options under the policy. Quist v. Western & Southern 
Insurance Co., supra; New York Life Insurance Co. v. Cook, 237 Mich. 303, 211 
N. W. 648; John Hancock Mutual Life Insurance Co. v. Jedynak, 250 Mich. 88, 
229 N. W. 413. We believe that the only correct and sensible rule is that, where 
the right to change the beneficiary is expressly reserved to the insured, and where 
there is no fraud or mistake on the part of the insurance company, it is unneces- 
sary for the insured to go through the idle ceremony of first changing the bene- 
ficiary to himself or his estate as a condition precedent to cashing in the policy. 
The law does not encourage indirection or roundabout methods of doing that 
which may lawfully be done in a direct manner. In Rawls v. Penn Mutual Lite 
Ins. Co., 253 F. 725, 727 (C. C. A. 5th Circuit), plaintiff, claiming a vested right 
as beneficiary in the policy, contended that the insured had no right to assign the 
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policy or incumber it with any lien without her consent. In denying her claim, the 
court stated as follows: 

“The insured at all times prior to his death had complete domination and con- 
trol of the policies by reason of his reserved right at any time to change the bene- 
ficiary. As was well said by the Court of Appeals, Sixth Circuit, in the case of 
Mutual Ben. Life Ins. Co. v. Swett, 222 F. 204, 137 C. C. A. 644, Ann. Cas. 1917B, 
“‘As the policy to Swett stipulated that he might, on his written request of 
the company for its appropriate indorsement on the policy, change the beneficiary, 
his wife did not acquire a permanent or vested interest in it. The existence of such 
an interest during her husband’s lifetime was made impossible by the control over 
the contract of insurance given to him, independent of her will. Her right was 
inchoate, a mere expectancy during his lifetime, dependent on the will and pleasure 
of her husband as holder of the policy, and could not vest until his death happened 
with the policy unchanged. His control over the policy was, subject to its items, as 
complete as if he himself had been the beneficiary.’ 

“The insured clearly might have changed the beneficiary to himself, or to his 
estate, without the consent of, or even notice to, the beneficiary, and might then 
have made the assignment, or granted the lien to the company, and thereafter rein- 
stated his wife as beneficiary. Had he gone through this circumlocution, her inter- 
est would undoubtedly thereby have been made subject to the assignment. What he 
might have done by indirection and circumlocution, he had the right to do by 
direct action.” 

[7] Plaintiff further claims that, while the insurance company might have had 
the transaction corrected by a court of equity, a court of law must follow the 
exact terms of the policy. There is no provision in the policy forbidding the exer- 
cise of any of the options without first securing the consent of the beneficiary. 
As the policy reserved to the insured the right to change the beneficiary, the 
insured retained all rights under the policy, including the right to surrender it for 
its cash value. Since plaintiff had no vested interest in the policy, she cannot com- 
plain that the insured reached the desired end by one proper step instead of by 
taking two steps in the same direction. The fact that the insured undoubtedly 
could simultaneously change the beneficiary to himself and then cash in the policy 
without securing the consent of the beneficiary leads us irresistibly to the conclu- 
sion that he could properly accomplish the same result by the simple process of 
surrendering the policy to the company together with a proper release. Many cases 
have so held. Bost v. Volunteer State Life Insurance Co., 114 S. C. 405, 103 S. E. 
771; Crice v. Illinois Insurance Co., 122 Ky. 572, 92 S. W. 560, 121 Am. St. Rep. 
489; Illinois Bankers’ Life Association v. Rhodes, 147 Ark. 191, 227 S. W. 403; 
Cooper v. West, 173 Ky. 289, 190 S. W. 1085; Baxter v. Old National City Bank, 
_ App. 533, 189 N. E. 514; Couch, Cyclopedia of Insurance Law, vol. 2, § 
333. 


Judgment is affirmed, with costs to defendant. 5 
Nelson, Sharpe, C. J., and Potter, North, Fead, Wiest, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. HITCHCOCK 
et al. No. 64. 
Supreme Court of Michigan. Jan. 7, 1935. 
258 Northwestern Reporter 214. 
1. INSURANCE. 

Insured’s execution of change of beneficiary on form represented by local agent 
as having been recommended by insurer, and delivery of application to the agent 
for forwarding to home office, held to effect change, though insured committed 
suicide before application for change reached home office, and notwithstanding 
clause in life policy that change should take effect only on indorsement thereof on 
policy by insurer. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
oe from Circuit Court, Alger County, in Chancery; Herbert W. Runnels, 
JUC ge. 
, Bill of interpleader by the Equitable Life Assurance Society of the United 
States against Louis William Hitchcock and another, guardians of the estates of 
John F, Fitzpatrick and another, minors, Hugh H. McMillan, administrator of the 
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estate of William C. Fitzpatrick, deceased, and others. From a decree awarding 
the proceeds of the insurance policy in question to the administrator, the guardians 
appeal. 

Reversed and remanded. 

Argued before the Entire Bench, except Sharpe, C. J. 

Miller, Canfield, Paddock & Stone, of Detroit, for plaintiff. 

Glenn W. Jackson, of Gladstone, for Hugh McMillan, administrator. 

Paul Fitzpatrick, of Detroit, for Louis William Hitchcock and Netta Hitch- 
cock, guardians. 

BurzeE., Justice. 

Equitable Life Assurance Society of the United States filed a bill of inter- 
pleader to determine the disposition of the proceeds of a $5,000 insurance policy 
on the life of William C. Fitzpatrick, now deceased, claimed on the one hand by 
John F. and James E. Fitzpatrick, minor children of the deceased, or their repre- 
sentatives, and on the other by Hugh H. McMillan, administrator of the estate of 
deceased. Others also joined as parties defendant make no claim. William C 
Fitzpatrick took out two policies in plaintiff company. One over which there is no 
dispute, was payable to insured’s three children; the other, involved in the instant 
suit, and dated October 17, 1930, was a five-year convertible term policy, with no 
surrender value, payable to the estate of the instired but reserving to him the right 
to change the beneficiary. Upon the death of the insured the amount due wa; 
payable either in installments or in a lump sum, at the option of the beneficiary. 
On February 19, 1932, after three annual premiums had been paid, decedent, with 
the assistance of the local agent of the company, attempted by formal instrument 
to change the beneficiary from his estate to trustees for his minor sons; the pro- 
ceeds to be paid in monthly installments of $30 until they reached the age of 21, 
when they were to receive the balance, if any. The instrument purporting to make 
this change was forwarded to the home office of the company, but was returned 
as unacceptable because the company did not deem it to be a proper form. Accord- 
ing to the testimony of plaintiff’s local agent, decedent thereupon executed a new 
application for change of beneficiary to his two minor sons, upon a form that the 
company had recommended. The second application was mailed to the compan) 
within a day or two prior to March 3, 1932, on which date insured committed sui- 
cide. The change of beneficiary evidently had not yet arrived at the company’s 
home office at the time of the suicide. The record unfortunately is very meager 
and sketchy and does not indicate whether the last change of beneficiary was 
direct to the minor children or to a trustee or trustees for their benefit, and 
whether it was payable in one sum or installments. At the time the change of 
beneficiary was made, the decedent was hopelessly insolvent. The total assets 
of his estate, exclusive of the policy, amount to $142.50, while the debts, many 
of long standing, are in excess of $7,000. One of the claims allowed is for a 
debt of $1,683 due a boarding house keeper from whom decedent had_bor- 
rowed moneys from time to time, part of which was loaned for the express 
purpose of reinstating decedent’s insurance. Decedent represented to this credi- 
tor that the purpose of the loan was to pay his insurance premium; that he 
would lose his insurance unless he could get the money; and that if the money 
were loaned it would surely he repaid, because upon his death, his son, who 
knew about the loan, would see that payment was made out of the insuranc« 

The trial judge held that the change in beneficiary had not been proper) 
effected, but that even if it had been, the transfer of the policy by the insured from 
his estate to his minor children was fraudulent and void as to his creditors, and 
the executor of the estate was therefore entitled to the proceeds of the policy 
The two minor children appeal from this decree. 

[1] If the decedent under the circumstances had the right to change the bene- 
ficiary, notwithstanding his insolvency, the steps taken would have been suthcient 
to make such change effective. His execution of the change of beneficiary on the 
form represented by the agent as having been recommended by the company, and 
the delivery of the application to the agent for forwarding to the home office, were 
sufficient, notwithstanding the fact that the policy provided: “The insured may, 
by written notice duly filed at the Society’s home office, change the beneficiary, 
but said change shall take effect only upon its indorsement on its policy by the 
Society.” The insured did all that was required of him, and there remained only 
a ministerial act on the part of the company to complete the change, an act which 
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the company was bound to perform and undoubtedly would have performed had it 
not been for the intervention of death prior to the notice reaching the home office 
of the company. The latter was in no way damaged by the delay or by its own 
failure to carry out a purely ministerial act. Under the circumstances equity will pro- 
the rights of the intended beneficiary. Supreme Court, I. O. F. y. Frise, 183 
186, 150 N. W. 110. 

The serious.question is whether the change of beneficiary was a conveyance in 
aud of creditors and therefore void under Act No. 310, Public Acts 1919 (sec- 
tion 13392 et seq., C. L. 1929), known as the “fraudulent conveyance act.” The 
term “conveyance” as defined by the act includes every payment of money, assign- 
ment, release, transfer, lease, mortgage, or pledge of tangible or intangible prop- 
erty. The fraudulent conveyance act, supra, differs from the act previously in 
force, Howell’s Ann. St. 1882, § 6203 et seq., in that the present act makes it 
unnecessary to show actual intent in order to establish fraud as to creditors where 
the conveyance is made or the obligation incurred by an insolvent debtor without 
a fair consideration. In Ionia County Savings Bank v. McLean, 84 Mich. 625, 48 
N. \W. 159, decided in 1891, the insured, shortly before his death, and while insol- 
vent, assigned to his wife and one of his daughters a policy payable to himself, 
his executors, administrators, or assigns. The court, in setting aside the assign- 
ment as one in fraud of creditors, held that a policy of insurance payable to the 
insured, his executors, administrators, or assigns, was property belonging to the 
insured just as any other tangibles or intangibles: that as such its assignment must 
be governed by the same rule as that of other property; and that the transfer of 
the policy by the insured without consideration, while insolvent, was therefore a 
direct fraud on his creditors. This rule has been followed by a number of courts 
n jurisdictions where there is no statutory provision directly to the contrary. 
Bailey v. Wood, 202 Mass. 562, 89 N. E. 149; Central Nat. Bank of Washington 

Hume, 128 U. S. 204, 9 S. Ct. 41, 32 L. Ed. 370; Gould v. Fleitmann, 188 App. 

. 759, 176 N. Y. S. 631; Appeal of Elliott’s Executors, 50 Pa. 75, 88 Am. Dec. 
323; Pope v. Carter, 210 Ala. 533, 98 So. 726. Also see Navassa Guano Co. v. 
Cockfield, 253 F. 883 (C. C. A. 4th Circuit), and notes in 6 A. L. R. 1168. 

[2] We are impressed with the reasoning of the court in Savings Bank v. 
McLean, supra, which calls attention to the fact that if this were not the rule, a 
person heavily in debt might defraud his creditors by transferring a large endow- 
ment policy to a near relative a few days before it became due, without any con- 
sideration, However, we are at the same time mindful that the general policy of 
the law in this state (see section 12451, C. L. 1929), as well as in other states, is 

protect from the claims of creditors the insurance taken out by a husband for 
the maintenance and support of his widow and children after his death. We believe 
that the evil which prompted the holding in Savings Bank v. McLean, supra, can 
be avoided, while at the same time a certain measure of protection to the wife and 
‘hildren can be provided through insurance, by limiting the creditors’ right to the 
ecovery of the cash surrender value of the policy at the time of the transfer. 
gh it is true that a policy is property, it is only so in a limited sense. It is 
‘arly distinguishable from a promissory note payable at some future date. Out- 
‘ide of the cash surrender .value, if there be any, an insurance policy represents a 
mere expectancy dependent upon the performance of certain conditions and the 
lappening of a certain contingency. We therefore believe that until the death of 
the insured nothing except the cash surrender value of an insurance policy, the 
actual value of what was transferred, is property within the meaning of the statute 
teclaring fraudulent conveyances and assignments void, and that the proper rule is 
‘o limit creditors to a recovery of the cash surrender value of the policy at the 
time of the transfer. See Davis v. Cramer, 133 Ark. 224, 202 S. W. 239: Mahood 
v. Maynard (W. Va.) 171 S. E. 884; Coalter v. Willard, 156 Va. 79, 158 S. E. 
‘4; White v. Pacific Mutual Life Ins. Co., 150 Va. 849, 143 S. E. 340; Morehead’s 
Administrator v. Mayfield, 109 Ky. 51, 58 S. W. 473. 

If the policy in the instant case had a cash surrender value at the time of the 
transfer, the proceeds of the policy, to the extent of such cash value would not 
have been exempt from attacks of creditors of the insured under section 12451, 
v. L. 1929, which reads as follows: “It shall be lawful for any husband to insure 
his life for the benefit of his wife, and for any father to insure his life for the 
benefit of his children, or of any one (1) or more of them; and in case that any 
money shall become payable under the insurance, the same shall be payable to the 
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person or persons for whose benefit the insurance was procured, his, her or their 
representatives or assigns, for his, her or their own use and benefit, free from 
all claims of the representatives of such husband or father, or of any of his credi- 
tors; and any married woman, either in her own name or in the name of any 
third (3rd) person as her trustee, may cause to be insured the life of her hus- 
band, or of any other person, for any definite period, or for the term of life, and 
the moneys that may become payable on the contract of insurance, shall be pay- 
able to her, her representatives or assigns, free from the claims of the represen- 
tatives of the husband, or of such other person insured, or of any of his creditors: 
and in any contract of insurance, it shall be lawful to provide that on the decease 
of the person for whose benefit it is obtained, before the sum insured shall become 
payable, the benefit thereof shall accrue to any other person or persons designated; 
and such other person or persons shall, on the happening of such contingency, 
become the lawful owner or owners of the policy of insurance, and entitled to 
enforce the same to the full extent of its terms, notwithstanding he, she or they 
may not at the time have any such insurable interest as would have enabled him, 
her or them to obtain a new insurance; and the proceeds of any policy of life or 
endowment insurance, which is payable to the wife, husband or children of the 
insured, including the cash value thereof, shall be exempt from execution or lia- 
bility to any creditor of the insured.” The effect of the above statute, as originally 
enacted in section 4238, Howell’s Ann. St. 1882, without the last clause above 
quoted, was considered by our court in Ionia County Savings Bank v. McLean, 
supra, where it was held. that there was a clear distinction between the transfer 
of a policy taken out by a person upon his insurable interest in his own life, and 
payable to himself or his legal representatives, and the obtaining of a policy by a 
person for the benefit of his wife and children and payable to them; and the court 
held that the statute did not apply to an assignment by the insured to his wife and 
children of a policy originally taken out for the benefit of his estate. The statute 
as thus considered in Ionia County Savings Bank v. McLeam, supra, was later 
amended by section 12451, C. L. 1929, so as to add the following clause: “And the 
proceeds of any policy of life or endowment insurance, which is payable to the 
wife, husband or children of the insured, including the cash value thereof, shall 
be exempt from execution or liability to any creditor of the insured.” The above 
amendment simply clarifies the meaning of the statute as originally worded, so as 
to specifically exempt all proceeds of the policies described in the original statute, 
whether such proceeds are realized through the surrender of the policy for its 
cash surrender value, or in any other manner. The amendment, however, does not 
provide that the proceeds of a policy originally payable to the estate of the insured, 
but later transferred to his wife or children, shall be exempt from the rights of 
creditors of the insured. Such a provision does appear in the statutes of some 
states. Pearsall v. Bloodworth, 194 N. C. 628, 140 S. E. 303; Elliott v. Bryan, 64 
Md. 368, 1 A. 614; Morehead’s Administrator v. Mayfield, 109 Ky. 51, 58 S. W. 
473, and McCutcheon’s Appeal, 99 Pa. 133. A subsequent amendment to the statute, 
by Act No. 170, Public Acts 1931, extending the exemption to policies made pay- 
able to a trustee for the benefit of the wife, husband, or children of the insured, 
is not material. 

The decree is reversed, with costs to appellants, and the case remanded to the 
trial court to take such further testimony as may be necessary, and enter a decree 
in accordance with this opinion. 

Potter, North, Fead, Wiest, Bushnell, and Edward M. Sharpe, JJ., concur. 


SPECK v. BROTHERHOOD OF RAILROAD TRAINMEN et al. No. 3018. 
Supreme Court of Minnesota. Dec. 21, 1934. 
258 Northwestern Reporter 29 
INSURANCE. es 
Whether local lodge was sole agency through which grand lodge issuing l1!¢ 
policy transacted business with members and whether officers of local lodge by 
long-continued course of conduct had led members to believe that dues and as- 
sessments need not be paid within time fixed by constitution of grand lodge, and 
that practice was so general as to make it reasonably certain that members of lo- 
cal lodge knew thereof and acted thereon, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 
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Syllabus by the Court. 

The evidence justified the jury’s findings that defendant’s local lodge was the 
sole agency through which it transacted business with its membership; that the 
cficers of the local lodge, by a long-continued course of conduct, had led its mem- 
bers to believe that payment of dues and assessments need not be made within the 
time fixed by the constitution and regulations of the grand lodge; and that this 
practice was so general as to make it reasonably certain that the members of the 
local lodge knew thereof and acted thereon. 

Appeal from District Court, Ramsey County; R. D. O’Brien, Judge. 

Action by Ella May Speck against the Brotherhood of Railroad Trainmen and 
others. From an order denying its alternative motion for judgment or a new trial, 
the named defendant appeals. 

Affirmed. 

Kerr, Nelson, O’Neill, Mohan & Dudley, of St. Paul, for appellant. 

Walter T. Ryan, of St. Paul, for respondent. 


SOVEREIGN CAMP, W. O. W., v. RHYNE et al. No. 31523. 
Supreme Court of Mississippi, Division B. Jan. 14, 1935. 
158 Southern Reporter 472. 
1. INSURANCE. 

Where notice sent insured with policy stated that insured should see that dues 
were paid on or before first day of each month and secretary of insurer, by depo- 
sition in action on policy by beneficiaries, so interpreted notice, premium held pay- 
able on or before first day of succeeding month, regardless of stipulation in policv 
for payment on or before last day of immediate month. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 

Where monthly premium on life policy was payable on or before first day 
of succeeding month, insured, dying about midday of first day of month, held not 
to have been in default, although premium for preceding month had not been paid, 
since insured had throughout entire day to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

3, INSURANCE. 

Insurer having before any loss accrued under policy accepted from agent and 
retained past-due premium without inquiry waived any forfeiture for late payment 
of such premium, although agent receiving premium was without power to waive 
forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Circuit Court, Holmes County; S. F. Davis, Judge. 

Action by Marie Rhyne and others against the Sovereign Camp, W. O. W. 
Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Johnson & White, of Lexington, for appellant. 

\. M. Pepper, of Lexington, for appellees. 


BULLOCK v. ASTNA LIFE INS. CO. OF HARTFORD, CONN. No. 18165. 
Kansas City Court of Appeals. Missouri. Nov. 13, 1934. 
Rehearing Denied Dec. 3, 1934. 

76 Southwestern Reporter (2d) 726. 


l. INSURANCE. 

Issue held for jury in suit in group policy for employee’s death, notwithstand- 
ing defense of cancellation of employee’s insurance certificate, where group policy 
taken out by employer was introduced in evidence and proof of death was made 
and defendant failed to produce original documentary evidence of cancellation in 
manner prescribed by policy. ; 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

¢. INSURANCE. 

_ Copies of written instrument purporting to give names of employees covered 
by employer’s group policy did not constitute conclusive evidence of cancellation of 
insurance on employee whose name was omitted, where there was no direct proof 
that employer had taken steps required by policy to effect cancellation. 

(For other cases, see Insurance, Dec. Dig. § 242.) 
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Appeal from Circuit Court, Platt County; R. B. Bridgeman, Judge. 

Action by Estella Orilla Bullock against the A&tna Life Insurance Company 
of Hartford, Conn. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Morrison, Nugent, Wylder & Berger and Charles C. Beyers, all of Kansas 
City, for appellant. 

Mosman, Rogers, Bell & Buzard and Arthur F. Schmahlfeldt, all of Kansas 
City, for respondent. 

SHAIN, Presiding Judge. 

This is an action by the named beneficiary under a policy of group insurance. 

It appears that in July, 1925, the Federal Pure Food Company took out with 
the Aftna Life Insurance Company a master policy which insured the life of cer- 
tain of its employees, one of said employees being Albert Jasper Bullock, the hu 
band of the respondent herein, who was the plaintiff below, and hereinafter 
designated. 

It appears that said Bullock came within a class that provided for insurance 
in the sum of $1,000. It appears that Mr. Bullock died on February 22, 1927, and 
at a time when the Federal Pure Food Company had a live master policy with the 
defendant insurance company. 

It appears further that no suit was ever filed by the plaintiff herein or by any 
one else until this suit was filed. Arthur F. Schmahlfeldt, an attorney of Kansas 
City, Mo., prior to the filing of suit, wrote the company a letter on behalf of the 
plaintiff and inclosed proofs of death signed by the physician in attendance on Mr. 
Bullock at the time of his death. In this letter the writer said: 

“The amount of the Insurance called for in Mr. Albert Jasper Bullock’s policy 
was One Thousand Dollars ($1,000.00). The ‘Group Policy of Insurance No. 2860, 
Certificate date September 26, 1925. Certificate No. 167. 

“Will you please present the Proof of Death to the proper person, so that pay- 
ment may be promptly made to the widow, Mrs. Estella Orilla Bullock.” 

It appears that blanks upon which to make proofs of loss had been requested 
and the same received by the attorney. 

Suit was filed by the plaintiff in the circuit court of Platte county, Mo., Decem- 
ber 8, 1933. In this suit the plaintiff seeks to recover from the defendant on the 
death of her husband in the sum of $1,000 as principal, with interest at 6 per cent. 
thereon from February 24, 1927, and the further sum of $100 for penalty hy rea- 
son of vexatious delay and for the further sum of $500 attorney fees. The 
plaintiff pleads that the master policy and certificate of insurance involved was in 
full force and effect when Albert Jasper Bullock died, and pleads due performance 
of all matters requisite to recovery. 

The defendant joined issue by general denial, and further affirmatively pleads 
that the insurance cn the life of said Bullock had been canceled by notice and or- 
der of the Federal Pure Food Company, prior to the death of said Bullock, and 
that after said cancellation said Bullock was not thereafter at any time covered by 
any insurance or certificate issued by the defendant. 

To the answer of the defendant the plaintiff files general denial. 

Trial was by jury, resulting in a verdict for the plaintiff in the sum of $1,051. 
Judgment was entered in accordance, and the defendant duly appealed. 

Claim of errors are presented by the defendant in assignment of errors and 
points and authorities, as follows: 

“1. The Court committed error in failing and refusing to direct a verdict for 
the defendant. 

“2. The Court committed error in admitting, over the objections and excep- 
tions of defendant, immaterial, irrelevant and incompetent evidence offered 
plaintiff. This assignment is amplified in appellant’s Points and Authorities 

“3. The Court erred in giving the jury, over the objections and exceptions of 
defendant, plaintiff’s Instruction number one as modified by the Court. 

“4. The Court committed error in refusing to give the jury defendant's re- 
auested instruction in the nature of a demurrer to the evidence at the close of the 
entire case, said instruction being numbered or lettered ‘B.’ 


or 


5. The Court erred in refusing to give the jury defendant’s requested in- 
struction numbered or lettered ‘C. 
“6. The Court erred in overruling defendant’s motion for a new trial, and in 
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failing and refusing to grant a new trial to defendant because of the absence of 
substantial evidence in support of plaintiff's case and the verdict.” 

Point 1 of defendant’s assignment is merged in assignment 4, and will be con- 
sidered under that head. 

Opinion. 

To an understanding of the issues presented herein, we note that it stands ad- 
mitted the plaintiff’s husband was an insured in the master policy when it was is- 
sued to the employer, and said deceased husband came within class 2 of the policy, 
which is indicated as follows: 

“Class 2 Active Salesmen whose monthly sales are between $20 and $40 net 
value $1,000.” 

The insurance provided automatically ceased if employment ceased, and the 
master policy in issue bore a rider wherein it is provided as follows: 

“It is understood and agreed that, notwithstanding Employment has not ter- 
minated, the Employer may effect cancellation of any individual insurance in Class 
2 or 3 in accordance with such rules and regulations as are adopted by the Em- 
plover. The Employer shall file with the Company a copy of the rules and reg- 
ulations it adopts for the cancellation of insurance. 

“The card for such individual insurance with a statement thereon showing the 
reason for cancellation shall be returned by the Employer to the Company.” 

Further, the master or group policy in issue, as of the 3lst day of August, 
1929, bore a rider providing as follows: 

“Provision in the policy to the contrary notwithstanding, it is understood and 
agreed that no insurance shall become effective under this policy for salesmen after 
this date. 

“This rider is issued in consideration of the employer’s application therefor. 

“Written notice to the Company by the employer of the attachment of this 
rider to said policy shall constitute its acceptance. 

“Hartford, Connecticut, this thirty-first day of August, 1929. 

“A7Etna Life Insurance Company. 
“J. E. Griffith, Jr., Secretary.” 

[1] The above provisions are especially to be considered under assignment 4 or 
refusal to give defendant’s offered instruction B in the nature of a demurrer at 
the close of all the evidence. To this point we direct our first attention. 

It stands conceded that plaintiff's hushand, Bullock, was in the employment 
of the Federal Pure Food Company from the time of the issuance of the master 
policy until his death. 

The above being considered, the introduction of the master policy in evidence 
and the proof of death being made, the plaintiff was entitled to go to the jury, 

the defendant has conclusively shown by its evidence that the certificate 
of insurance issued to plaintiff's husband was duly canceled prior to the death of 
said Bullock and that the same was never renewed in the lifetime of said Bullock. 
As there is no proof of reinstatement, the issue depends largely upon the fact as 
to whether there was ever a cancellation. 

_ The defendant failed to produce and offer in evidence original documentary 

evidence conforming to the method and procedure fixed by the contract and by 
the methods adopted by the original contracting parties. The failure to produce 
the documentary evidence above referred to is explained by the defendant company 
as being due to a practice of the company to destroy such documents after a lapse 
of six years. We conclude that the explanation given is such as to preclude the 
defendant from being penalized for wrongful destruction of evidence. However, 
as this suit was brought within the period of limitations, the defendant must suffer 
the consequences, if the evidence produced be of such a character and nature as 
it becomes the province of a jury to pass upon. 
. It further appears from the evidence in this case that the Federal Pure Food 
Company had a habit of weeding out papers every six months. This fact, of 
course, cannot be charged to the fault of the litigants herein, but, of course, does 
subject either side to the loss of such evidence as might have been disclosed by the 
writings and documents, if missing. c 

The long delay in bringing this action is a further notable feature of the case 
at bar; this the plaintiff explains as due to the fact that an attorney, in whose hands 
placed, had died and certificate misplaced for some time. 
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These incidents above mentioned, regardless of explanation given, bring con- 
fusion into the case. Throughout the trial, gaps occasioned by missing docu- 
mentary evidence were attempted to be filled in by oral testimony that on occasion 
were opinionative and constituted but the conclusion of the witness. This on oc- 
casion caused colloquy between court and counsel which resulted in an apparent 
conclusion that the matter, concerning which was being discussed, was a matter 
for the jury. 

Under the provisions of the master policy, the employer had the option to 
cancel a salesman’s certificate if his sales fell short. It is, however, shown that 
this was not always done. 

The manner of the employer effecting cancellation is set forth in a rider which 
we have set out above. No such procedure, as provided in the above rider and as 
shown by the evidence to be the mode, was ever introduced in evidence. The de- 
fendant does offer what is designated, as of March, 1926, as a duplicate of a card. 
This exhibit, evidentially a skeleton carbon copy, does not conform to, or cor- 
respond to, the provisions of the rider and the method testified to, in that no re- 
quest from the employer is shown. 

The above exhibit was presented by defendant’s witness, Irving F. Cook, as- 
sistant secretary of group division of the A&tna Life Insurance Company. There 
is nothing in the exhibit that tends to show that the same was a request of the 
employer for the cancellation of any insurance. The witness testified that he had 
made diligent search for such a request and had found none. Much other docu- 
mentary evidence was offered by the defendant which, when supplemented by oral 
testimony, might present matter from which inference might be drawn that the 
employer had sent in a request for cancellation and the further inference that the 
certificate in issue had been canceled. Inferenc, however, was for the jury. 

The defendant took the deposition of one Roman G. Uselman, assistant sales 
and traffic manager of the Federal Pure Food Company. This witness testified 
that he had looked through the files of the employer company seeking to find as 
to whether notice of cancellation of the Bullock insurance had been sent by the 
employer to the defendant company, and had found no such notice. This witness 
further testified “that when a salesman’s insurance was terminated, we signed a 
card and sent it to the Company.” 

[2] There were carbon copies of two written instruments, purported to have 
been written by defendant at the request of the employer, that purported to give 
the names of the men covered by the group policy in January, 1927. Mr. Bullock’s 
name was not on either of this lists. We conclude that these documents, while 
being competent evidence, are not conclusive of the fact that Bullock’s insurance 
had been canceled, for the reason that there is no direct proof from which we may 
conclude, as a matter of law, that the employer had ever taken the required steps 
to effect cancellation. Had the defendant produced a request from the employer, 
then these lists would have fully established the defense pleaded, and the great 
array of oral testimony could have been dispensed with. However, as the matter 
was presented to the trial court, the testimony, considering the issue involved, 1s 
very voluminous, and on review we are presented with a record of two hundred and 
ninety-three pages. 

We conclude that we have burdened our opinion with enough of the character 
and substance of the evidence to justify our conclusion that the court did not 
commit error by refusing defendant’s instruction B. 

The appellant cites an array of authorities that can have no application if it 
be concluded, as we have concluded, that the introduction of the policy and the 
making of proof of death is sufficient to present an issue of fact for the jury. 

The defendant’s brief presents that a scintilla of evidence is not sufficient, that 
expressions of belief or impression are not sufficient, and that uncertain and vague 
parol expressions are overcome by definite or printed evidence and records. 

The master policy, the certificate issued thereunder, and the proof of death 
present documentary evidence that needs no oral evidence to explain. On the 
other hand, the failure to produce original documentary evidence, however ex- 
plained, presents occasion for oral evidence that we conclude presents issues ot 
fact for the jury. 

In defendant’s specification 2, error in admission of evidence is urged. The 
defendant-gives no citation as to where the matter complained of may be found in 
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ithe record, but does make some statement as to the nature of the evidence com- 
plained of. 

We conclude that defendant’s instruction C was properly refused, for the rea- 
son that the court properly refused to permit the plaintiff to submit the issues of 
vexatious delay. 

As we conclude there was substantial evidence to entitle the case to go to the 
jury and as we further conclude that no reversible error is shown as to matters 
properly brought to the attention of the trial court and exceptions saved, we con- 
clude that the judgment should stand. Therefore the judgment is affirmed. 

All concur. 


SAPPINGTON v. CENTRAL MUT. INS. ASS’N. No. 18055. 
Kansas City Court of Appeals. Missouri. Nov. 13, 1934. 
77 Southwestern Reporter (2d) 140. 
1. INSURANCE. 


Beneficiary of life certificate was not required to tender back amount of 
alleged settlement to maintain suit for balance of certificate. 


(For other cases, see Insurance, Dec. Dig. § 579.) 
2, INSURANCE. 
Insured’s misrepresentations or false statements in application for life policy 


are immaterial, and do not avoid policy unless they contribute to or cause insured’s 
death (Mo. St. Ann. §§ 5732, 5754, pp. 4373, 4408). 

(For other cases, see Insurance, Dec. Dig. § 255.) 
3. INSURANCE. ; ; int : 

Rule that misrepresentations in application do not avoid life policy unless they 
contribute to or cause insured’s death includes statements that, unless at time of 
making of application or delivery of certificate applicant be in good health, cer- 
tificate shall not take effect, and there shall be no liability thereunder (Mo. St. 
Ann. §§ 5732, 5754, pp. 4373, 4408). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4, INSURANCE. | 4 : 

Misrepresentations as to insured’s health in application for life certificate were 
not material, and hence no real bona fide dispute existed forming consideration for 

compromise settlement with beneficiary, where there was no evidence that any 
sickness with which she might have been afflicted when application was made, or 
prior thereto, contributed to or caused insured’s death (Mo. St. Ann. §§ 5732, 5754, 
pp. 4373 J; 4408). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

9. INSURANCE. ; 

Statements in application for life certificate which was filled out by insurer’s 
agent must be taken in fact as statements of insurer and not of beneficiary or of 
insured, 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

6. INSURANCE. ; 

Where application for life certificate was filled out by insurer’s agent, insurer 
could not claim after insured’s death, and after having collected assessments for 
years, that it issued certificate in reliance upon fact that insured made answers 
and upon their truthfulness, since agent’s knowledge, in absence of collusion, was 
imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

INSURANCE. 

Alleged misrepresentations as to insured’s health in application for life cer- 
tificate did not raise real bona fide dispute forming consideration for ‘compromise 
settlement with beneficiary, where application was filled out by insurer’s agent and 
signed by insured and beneficiary without reading it. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

g INSURANCE. 

_ Beneficiary’s written release did not preclude recovery of balance of life cer- 
lincate because of mere recital therein that bona fide dispute had arisen with 
insurer based upon representations as to insured’s health in application, since facts 
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in dispute which made it bona fide and existence of reasonable belief in such facts 
must appear from evidence. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Moniteau County; Nike Sevier, Judge. 

Suit by Henry B. Sappington against the Central Mutual Insurance Association 
From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Randolph & Randolph and Nile Vermillion, all of St. Joseph, and J 
Gallagher, of California, Mo., for appellant. 

Embry & Embry, of California, Mo., and Irwin & Bushman, of Jefferson City, 
for respondent. 


YANCEY v. CENTRAL MUT. INS. ASS’N. No. 18072. 
Kansas City Court of Appeals. Missouri. Nov. 13, 1934. 
Rehearing Denied Dec. 3, 1934. 
77 Southwestern Reporter (2d) 149. 
1. INSURANCE. 

In action upon life certificates, if plaintiff’s evidence established pleaded 
defense of bona fide dispute as to amount recoverable and compromise whereby 
plaintiff received part as release of full claim, insurer was entitled to directed 
verdict (Mo. St. Ann. § 5745 et seq., p. 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE. 
In action on life certificates, evidence held not to show compromise and settle- 
ment was alleged by insurer (Mo. St. Ann. § 5745 et seq., p. 4398 et seq.). 

Evidence disclosed that the insurer’s representatives denied liability on 
the certificates because the insured had not himself signed his name to the 
applications for insurance and because a false statement existed in the 
applications to the effect that the insured had never been rejected for 
insurance by the insurer or any other insurance company or association, 
but there was no evidence to show that either of such matters in any way 
contributed to the death of the insured, or that they.were material to an) 
issue in the cause. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Denial of liability upon life certificates was insufficient to validate compromise, 
but there must have been reasonable grounds for denial based upon real claim con- 
cerning matters shown to be material and about which parties must have regarded 
their rights as doubtful in fact or in law (Mo. St. Ann. § 5745 et seq., p. 4398 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4. INSURANCE. 

Life certificates held not invalidated notwithstanding statement in applications 
that insured had never been rejected for insurance was to be regarded as war- 
ranty and matter warranted false, unless such matter contributed to death of 
insured (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 300.) 

5. INSURANCE. 

Statute providing that misrepresentations made in securing life policy shall 
not avoid policy unless matters misrepresented contributed to death of insured 
applies to false warranties as well as to misrepresentations (Mo. St. Ann. § 5732, 
p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 268.) 

6. INSURANCE. 

Statute providing that misrepresentations made shall not avoid life policy 
unless matters misrepresented contributed to death of insured held applicable to 
assessment insurance companies (Mo. St. Ann. §§ 5732, 5745 et seq., pp. 4373, 4398 
et seq.). 

(For other cases, see Insurance, Dec. Dig. § 250[2].) 

7. INSURANCE. 
False. statement in application for life certificates that insured had never bee? 
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rejected for insurance held not to furnish basis for bona fide dispute as to insurer’s 
liability, and hence could not be made basis for valid release of liquidated claim 
for lesser amount (Mo. St. Ann. §§ 5732, 5745 et seq., pp. 4373, 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

§ INSURANCE. 

That beneficiary signed insured’s name to applications for life certificates held 
not to furnish basis for honest dispute as to insurer’s liability so as to validate 
release of liquidated claim for lesser amount, where insurer accepted regular con- 
siderations upon certificates (Mo. St. Ann. § 5745 et seq., p. 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

9 INSURANCE. 

Beneficiary of life certificates, who accepted less than liquidated claim on 
eround that insurer was not liable because beneficiary signed insured’s name in 
applications and because applications stated falsely that insured had never been 
rejected for insurance, held not required to _— to insurer amount received to 
maintain suit for balance (Mo. St. Ann. §§ 5732, 5745 et seq., pp. 4373, 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

10. INSURANCE. 

In action on life certificates, instruction computing amount of interest to be 
returned in event of verdict for plaintiff held erroneous (Mo. St. Ann. § 5745 et 
seq., p. 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

ll. INSURANCE. . 

In action on life certificates, instruction on defense of compromise and release 
held properly refused where there was no evidence that dispute was real and in 
good faith upon matters shown to be me and resting upon reasonable, valid 
grounds (Mo. St. Ann. § 5748 et seq., p. 4398 et seq.) 

(For other cases, see Insurance, Pee Dig. § 579.) 

12. INSURANCE. 

In action on life certificates, instruction that plaintiff could not recover if she 
mie less than full claim upon settlement and compromise and still retained 

mounts received held properly refused, where insurer had disclaimed liability 
because beneficiary signed for insured in applications and because of false state- 

ment that insured had never been rejected for insurance (Mo. St. Ann. §§ 5732, 
5745 et seq., pp. 4373, 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 579.) 
13. INSURANCE. 

False statement, in applications for life certificates, that insured had never 
been rejected for insurance, held waived, where insurer’s agent filled out applica- 
ions which were signed under his direction by rg ey without knowledge of 
tatement, and insured never read contents (Mo. St. Ann. §§ 5732, 5745 et seq. pp. 
4373, 4398 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Appeal from Circuit Court, Benton County; W. L. P. Burney, Judge. 

\ction by Ethel Davis Yancey against the Central Mutual Insurance Associa- 

Judgment for plaintiff, and defendant appeals. 

\ffrmed on condition of remittiturs; otherwise, reversed and remanded for 
new trial. 

_ Irwin & Bushman and Harry L. Buchanan, all of Jefferson City, and F. M. 
Brady, of Warsaw, for appellant. 
Randolph & Randolph and Nile L. Vermillion, all of St. Joseph, for respond- 


ent 


OSWALD v. EQUITABLE LIFE ASSUR. SOC. et al. No. 28988. 
Supreme Court of Nebraska. Dec. 31, 1934. 
258 Northwestern Reporter 41. 


INSURANCE. 
Policy should be given reasonable construction so as to effectuate purpose for 
which it was made. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. INSURANCE. 
Policy is liberally construed in insured’s favor in cases of doubt. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

“Total disability,” preventing insured from pursuing gainful occupation, exists 
within disability indemnity provision of group policy when insured is unable to per- 
form substantial duties of given occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

In action to recover disability indemnity under group policy, whether insured 
was totally disabled from making livelihood at any gainful occupation held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Syllabus by the Court. 

1. “A contract of insurance should be given a reasonable construction so as 
to effectuate the purpose for which it was made. In cases of doubt, it is to be 
liberally construed in favor of the insured.” Hamblin v. Equitable Life Assurance 
Society, 124 Neb. 841, 248 N. W. 397. 

2. Total disability, preventing the insured from pursuing a gainful occupation, 
exists when the injured party is unable to perform the substantial duties of a 
given occupation. 

3. A trial court should not direct the verdict of a jury unless the evidence is 
so clear upon every point upon which the verdict must depend that reasonable 
minds could not come to any other conclusion. 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by John C. Oswald against the Equitable Life Assurance Society of 
the United States and the Union Pacific Railroad Company. The action was dis- 
missed as to the last named defendant. From an adverse judgment, plaintiff appeals. 

Judgment reversed, and cause remanded, with directions. 

G. H. Seig, of Omaha, for appellant. 

Brown, Fitch & West, of Omaha, for appellees. 

Heard before Rose, Good, Eberly, Day, and Paine, JJ., and Leslie and Ryan, 
District Judges. 

Ryan, District Judge. 


This action was brought by the appellant to recover accrued, total, permanent 
disability indemnity in the sum of $1,000 under a group insurance policy written 
upon employees on the Union Pacific Railroad Company by the appellee. The 
appellant for a number of years prior to January 10, 1931, was employed by the 
Union Pacific Railroad Company as a switchman. On January 10, 1931, he was 
retired from the service of the railroad company on account of physical disability 
consisting of deafness and ulcers of the stomach. He alleges in his petition that 
he became and was totally disabled and from January 10, 1931, will be permanently 
continuously and wholly prevented thereby for life from pursuing any and all 
gainful occupations, and that he was then under the age of 70 years. On Januar) 
1, 1923, the appellee issued to the plaintiff, as one of the employees of the Union 
Pacific Railroad Company, its individual certificate No. 25206 under its group 
insurance policy with said railroad company, whereby the appellant became and 
was insured in the event of total and permanent disability to the extent and in the 
sum of $2,500; that the plaintiff made claim upon the defendant and gave notice 
to the railroad company and submitted proof of his disability. The defendant 
acknowledged receipt of proof and evidence in support of appellant’s claim, but 
denied liability upon the ground that the appellant’s disability is not total and per- 
manent; that the plaintiff's wages for a period of one year amounted to the sum 
of $2,500; and that the annual instalments now due amount to the sum of $1,000 
with interest from January 10, 1931. Appellant also claims a reasonable attor- 
ney’s fee to be taxed as costs. The Union Pacific Railroad Company was joined 
as a defendant, but no cause of action is stated as to it and the case is dismissed 
as to it. 

In its answer the defendant admitted the employment of the plaintiff as 
alleged, the issuance of the certificate and the fact that the same was issued in 
pursuance of said policy of group insurance, but denied the other allegations o! 
plaintiff's petition. For further answer the defendant set out the total, permanent 
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disability clause relied upon, and in that connection alleged the railroad company 
had not exercised the option provided in the certificate and that proof had not been 
furnished the appellee that appellant had become wholly disabled by reason of 
bodily injuries or disease and that he will be permanently, continuously and wholly 
prvented thereby during life from pursuing any and all gainful occupations. The 
plaintiff filed a reply in which he denied all the allegations of the answer of the 
appellee except the admissions contained therein, and alleged that the fact that 
the Union Pacific Railroad Company had not exercised an option to have the 
insurance benefit paid to the plaintiff by the appellee is immaterial. 


At the close of the evidence the court sustained a motion to direct a verdict 
in behalf of the appellee. Motion for a new trial was duly filed and was over- 
ruled. The appellant brings the case here for review. 


The evidence showed that the appellant was 43 years of age and a married 
man; that he had been in the service of the railroad company continuously from 
January, 1918, to January 10, 1931, except for his service in the Army during the 
years 1918 and 1919. Briefly the evidence disclosed that the plaintiff had suffered 
a total loss of hearing in the right ear and a 50 per cent. loss in the left ear and 
that he suffered from chronic ulcers of the stomach. After his dismissal by the 
railroad company the appellant endeavored to gain a livelihood by engaging in 
business. He appears to have made two business ventures. The first was with the 
Safety Signal Manufactury, a concern that manufactured reflectors and other 
safety signal devices for trucks. The second was with the La Dana Sales Com- 
pany. Both of these business ventures proved failures and the defendant withdrew 
very little, if any, greater sum than he had invested in them. 

[1-3] This question was before this court in the case of Hamblin v. Equitable 
Life Assurance Society, 124 Neb. 841, 248 N. W. 397, 399, opinion by Mr. Justice 
Good. In that case, as in this, it was contended by the defendant that the disability 
contemplated by the policy is that.the plaintiff must be so entirely disabled as not 
to be able to earn any wages or income whatever. In disposing of that contention 
this court said: 

“The expressions used in the policy of insurance and other like expressions 
in other policies have received the attention of many of the courts of this country, 
and with few exceptions, they hold that the terms of an insurance policy are not 
to be construed literally. We think the great weight of authority, as well as that 
supported by the better reason, requires that a contract of insurance should be 
given a reasonable construction so as to effectuate the purpose for which it was 
made. In cases of doubt, it is to be liberally construed in favor of the insured, so 
that in all proper cases he may receive thé indemnity contracted for. Young v. 
Travelers’ Ins. Co., 80 Me. 244, 13 A. 896; Coad v. Travelers’ Ins. Co., 61 Neb. 
363, 569, 85 N. W. 558, 560. If the language of the policy were to be literally 
applied, in order to recover one would have to be either deprived of mentality or 
be physically helpless to do anything. Such was not the contemplation of the 
parties, In interpreting similar provisions in other -policies, the courts usually take 
the view that total disability to pursue any occupation exists when the injured 
party is unable to perform the substantial duties of that occupation. Many authori- 
ties are collated in an annotation to the case of Metropolitan Life Ins. Co. v. 
Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 852, the annotation appearing at page 
857 et seq. * * * 

“The term ‘total disability’ is rarely, if ever, given a strictly literal meaning 
of absolute helplessness or entire physical disability, but rather inability to do 
substantially, or practically, all material acts for the transaction of insured’s busi- 
ness in the customary and usual manner. Provident Life & Accident Ins. Co. v. 
Harris, 234 Ky. 358, 28 S.W.(2d) 40. Sound reason and the great weight of 
authority sustain this view. It is unnecessary to encumber this opinion with a 
citation of the many authorities holding to like effect. We are satisfied from the 
evidence that the finding of total disability is amply sustained. The evidence further 
discloses that the spastic paralysis from which plaintiff is suffering is progressive 
in its nature, and will continue throughout his life.” 

_ The situation in the Hamblin Case is analogous, as the following facts set 
forth in the opinion illustrate: “It appears that by occupation plaintiff was a cook, 
and that, while so engaged in the employ of the Union Pacific Railroad Company, 
he received a severe injury which did not, at the time, incapacitate him for his 
work, but that he continued for nearly a year thereafter, when, by reason of the 
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injury received, the railroad company deemed it unsafe for him to continue his 
work, and he was discharged. * * * After his discharge by the railroad com- 
pany, plaintiff attempted to pursue his occupation as a cook with other companies, 
but was unable to do more than a small part of his work, his wife assisting him 
and doing the greater part of the work. Plaintiff’s disability increased to such an 
extent that he is totally unable to follow his occupation or perform any other sub- 
tantial amount of physical labor; but he is able to use a telephone and solicit 
orders for the sale of merchandise, and has thereby been able to earn a trifling 
sum.” 

[4] The evidence in relation to the ability of the appellant to earn a livelihood 
is quite lengthy and it would serve no useful purpose to set it out here. As has 
been stated, the sum total of it is that the appellant derived very little, if any, 
more from these business ventures than he invested therein. 

[5] We conclude, therefore, that this case should have been submitted to the 
jury for determination of the question as to whether or not the plaintiff was 
totally disabled from making a livelihood at any gainful occupation, under the 
rule laid down in Hamblin v. Equitable Life Assurance Society, supra. 

The judgment is, accordingly, reversed and the cause remanded for further 
proceedings. 

Reversed. 


DAVIS v. AATNA LIFE INS. CO. No. 29040. 
« Supreme Court of Nebraska. Dec. 31, 1934. 
258 Northwestern Reporter 58. 
1. INSURANCE. 

Provision in life policy that six months after proof is furnished insurer of 
insured’s permanent total disability insurer will waive premiums thereafter during 
disability is not subject to judicial construction, since provision is unambigous. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

Under provision in life policy that six months after proof is furnished insurer 
of insured’s permanent total disability insurer will waive premiums thereafter dur- 
ing disability, premium is waived only after six months after proof has been fur- 
nished insurer of disability, rather than from commencement of disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. : 

Natural and obvious meaning of insurance policy controls rather than forced 
e* strained construction. 

‘For other cases, see Insurance, Dec. Dig. § 146[1].) 

4 INSURANCE. a gate ; 

(Inder life policy provision that six months after proof is furnished insurer 
permanent disability insurer will pay life beneficiary sum of $10 and $10 each month 
thereafter during disability, insurer was liable for monthly payments only after 
expiration of six months after it was furnished proof. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Evidence held insufficient to sustain finding that insurer received proof that in- 
sured was permanently and totally disabled on date found by trial court as basis 
ior Computing time when payments should begin. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Syllabus by the Court. 

1. The natural and obvious meaning of the provisions of an insurance contraci 
controls, rather than a forced or strained construction. 

2. The provision in an insurance policy that six months after proof is furnished 
the company of permanent total disability the company will waive premiums there- 
after during disability is not ambiguous and uncertain language subject to judicial 
construction. 

3. The provision that six months after proof is furnished the company 0! 
permanent disability the company will pay the life beneficiary the sum of $10 and 
$10 each month thereafter during disability cannot be construed to determine the 
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—— y’s liability as $10 a month from date of such disability. 

_ Where a jury is waived in an action at law, the finding of the trial court is 
sntitied to the same consideration upon appeal as the verdict of a jury. 

5. Where a jury is waived in a law action, while the finding of the court has 
the force and effect upon appeal as a verdict of a jury, it will set aside where 
there is not sufficient competent evidence in the record to support it. 

\ppeal from District Court, Lancaster County; Broady, Judge. 

\ction by Ellery L. Davis against the A®tna Life Insurance Company. From 
an adverse judgment, defendant appeals and plaintiff cross-appeals. 

Judgment reversed and cause dismissed. 

— Fitch & West, of Omaha, for appellant. 

Williams and H. W. Baird, both of Lincoln, for appellee. 

He se before Goss, C. J., Rose, Good, Eberly, Day, and Paine, JJ., and Lovel 
S. Hastings, District Judge. 

Day, Justice. 

This is an action to recover under the disability clause of a life insurance con- 
tract providing for waiver _ premiums and payment of benefits. The plaintiff be- 
came totally disabled May 1930, and claims to have notified the company Au- 

ist 1, 1930. On the other . ind, the company alleges that it did not receive proof 
of acne ianent disability until June 16, 1932, and six months thereafter began paying 

e benefits under the policy. This controversy therefore is concerned with the 
ability of the company for benefits from the date of total disability, May 31, 
1930, to December 16, 1932, and, in addition, for two annual premiums paid by 
plaintiff during this period. A jury was waived, and the court entered a judgment 
for $1,298.51, from which the defendant files an appeal and the plaintiff a cross- 
appeal. The provision of the policy giving rise to this action is as follows: 

“Six months after proof is received at the home office of the company that 
the insured has become wholly, continuously and permanently disabled and will for 
life be unable to perform any work or conduct any business for compensation or 
profit, or has met with the irrecoverable loss of the entire sight of both eyes, or 
ihe total and permanent loss by removal or disease of the use of both hands or 
of both feet, or of such loss of one hand and one foot, all from causes originating 
after the delivery of this policy, the company will, if all premiums previously due 
lave been paid, waive the payment of all premiums falling due thereafter during 
such disability, and if such disability was sustained before the insured attained the 
age of sixty years, the company will pay to the life beneficiary the sum of ten 
dollars for each thousand dollars of the sum insured and will ‘pay the same sum on 
the same day of every month thereafter during the lifetime and during such dis- 


ability of the insured.” 


\ consideration of the meaning of this clause is essential to a determination of 
this case. The plaintiff insists that it means that, when proof is furnished the 
company of permanent total disability, the premiums are waived, and the benefits 
are to be paid six months thereafter from the date of permanent total disability. 
Witl this contention, we are unable to agree. Omitting clauses in the long sen- 

which have no application or are not in issue in this case, it reads: 

“Six months after proof is received at the home office that the insured has 

come wholly and permanently disabled, the company will waive the payment of 
all premiums falling due thereafter during such disability and will pay the sum of 
ten dollars and will pay the same sum on the same day of every month thereafter.” 

[1,2] The company’s position is that the waiver of premiums begins six months 
after proof is furnished the home office of disability. The language is not am- 
biguous and is therefore not subject to construction. Dressler v. Commonwealth 
Life Ins. Co., 105 Neb. 669, 181 S. W. 543. The phraseology of this company’s pol- 
icy is different from any other which has been considered by other courts. There is 
uo evidence in this case as to any different understanding between the parties ex- 
cept as expressed by the contract of insurance. There is no question of reforma- 
tion of policy involved as in Rubinson v. North American Accident Ins. Co., 124 
Neb, 269, 246 N. W. 349. “Thereafter” the premiums shall be waived refers to 
the phrase “six months after proof,” rather than “disability.” The date after 
Which premiums would be waived is to be six months after proof has been fur- 


nishe | the company of the disability, rather than from the commencement of the 
sability. 
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[3, 4] But the meaning of the clause may be clarified by its other provisions. 
Rathbun v. Globe Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 A. L. R. 191. 
The company agreed to pay the life beneficiary six months after proof of total 
permanent disability the sum of $10. Assuming that the insured furnished proof 
on the first day of disability, then, if we accept plaintiff's contention, the company 
would be required to pay $60 and not $10. This language definitely negatives the 
idea that the benefit is to be $10 a month from date of disability. And the policy 
continues by providing that the company will pay the sum of $10 on the same day 
of every month thereafter, which fixes the subsequent monthly liability from date 
of the first payment. The natural and obvious meaning of the provision of an in- 
surance contract controls, rather than a forced or strained construction. The pro- 
vision in an insurance policy that six months after proof is furnished the company 
of permanent total disability the company will waive premiums thereafter during 
disability and pay $10 and $10 each month thereafter during disability is not am- 
biguous and uncertain language subject to judicial construction. The provision 
that six months after proof is furnished the company of permanent disability the 
company will pay the life beneficiary the sum of $10 and $10 each month thereafter 
during disability cannot be construed to determine the company’s liability as $10 a 
month from date of such disability. In Yates v. New England Mutual Life Ins, 
Co., 117 Neb. 265, 220 N. W. 285, Howell, J., stated the rule applicable in simple 
language that a provision in an insurance policy “means what it says.” In the in- 
stant case, the company contracted to waive premiums and pay monthly benefits 
six months after it was furnished proof of permanent total disability until such 
disability ended. 


In our conclusion, we are not unmindful that this identical provision has been 
construed so that it imposes a different liability upon the company in Wenstrom 
v. Aetna Life Ins. Co., 55 N. D. 647, 215 N. W. 93, 54 A. L. R. 289; A&tna Life Ins. 
Co. v. Phifer, 160 Ark. 98, 254 S. W. 335, and AXtna Life Ins. Co. v. Palmer, 159 
Ga. 371, 125 S. E. 829. In each case, the court construed the contract on the theory 
that it is ambiguous. We have great respect for these decisions and have considered 
them carefully. However, we are unable to agree to their primary conclusion that 
the contract is ambiguous. In this respect the trial court correctly held: “That the 
disability clause of the insurance policy in question should be construed so that the 
waiver of premiums became effective and the payments of monthly disability ac- 
crued six months after proof of disability received by defendant.” 

[5-7] But we are unable to agree with the finding of the trial court that the 
plaintiff gave and defendant received proof of such disability on November 18, 
1930. The plaintiff relies upon his communication to the company at that time. In 
it he stated he could not tell how long he would be unable to perform any work 
or conduct any business for compensation or profit. At the same time Dr. A. D. 
Dunn, who had been consulted, in a written statement, said in effect that insured 
was not totally and permanently disabled, but disabled at the time. He also stated 
that the condition was temporary and that such improvement will probably result 
in enabling him to carry on his usual occupation. Dr. George W. Covey, who was 
treating the insured, also furnished the company with a written statement at this 
time in which he said: “Believe he will be able to resume work.” In April, 1931, 
and April, 1932, the insured and Dr. Covey furnished additional statements to the 
company as to the physical condition of the insured in about the same tenor. It 
was not until June 13, 1932, that Dr. Covey wrote the company a letter which 
was the first time, as far as the record discloses, that he or anybody else informed 
the company that the insured was permanently and totally disabled. Thereafter, on 
December 16, 1932, six months after receipt of this letter from Dr. Covey, the 
company began the payment of benefits thereunder. Where a jury is waived in an 
action at law, the finding of the trial court is entitled to the same consideration upon 
appeal as the verdict of a jury, and will not be disturbed unless clearly wrong. 
Broadway Bank of Kansas City v. Sager, 122 Neb. 894, 240 N. W. 561; Boschulte 
v. Elkhorn River Drainage District, 102 Neb. 451, 167 N. W. 730, 169 N. W. 249. 
But the evidence in the record is insufficient to support the finding of the trial 
court that the company received proof that insured was permanently and totally 
disabled November 18, 1930. As heretofore noted, there was not a single statement 
in the communications to the effect that insured was permanently and totally dis- 
abled. The insured as well as the physicians stated positively that the disability 
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was only temporary. The company’s liability was determined from the date proof 
was received. It is not necessary to quibble about the quantum of proof necessary, 
since there was no evidence of any kind furnished the company that the insured 
was permanently and totally disabled until June 16, 1932. In its most favorable 
aspect, it was only notice to the company that insured was temporarily disabled. 
This did not require the company to compensate him. The evidence in the record 

vill not support a finding that the company was furnished proof of the permanent 
‘otal disability of insured until June 16, 1932. 

Reversed and dismissed. 


WILLIS v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 3079. 
Supreme Court of Nevada. Dec. 31, 1934. 
38 Pacific Reporter (2d) 974. 

1. INSURANCE. 

Beneficiary under fraternal benefit certificate could prove that dues were paid 
by Js cm slip in bank to which dues were customarily paid, notwithstanding that 

istitution and by-laws of fraternal benefit society required financial secretary 
to collect dues and to issue receipt on form furnished him. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 
2. INSURANCE. 

Evidence supported finding that all dues of deceased member of fraternal 


benefit society were paid, and hence benefi ficiary was entitled to recover under bene- 
fit certificate. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 
3, INSURANCE. 
Evidence supported finding that final rejection of beneficiary’s claim under 
fraternal benefit certificate was made within six months of action on certificate, 
and hence action was not barred by limitation contained in certificate. 
(For other cases, see Insurance, Dec. Dig. § 819[1].) 


\ppeal from Piievites Court, Clark County; Wm. E. Orr, Judge. 

(ction by Helen M. Willis against the Brotherhood of Locomotive Firemen 
and Enginemen, an unincorporated beneficiary society. Judgment for plaintiff, and 
defendant appeals. 

\ffirmed. 

Henderson & Marshall, of Las Vegas, for appellant. 

C. D. Breeze, H. M. Morse, and Guy E. Baker, all of Las Vegas, for respond- 
ent. 


GUARDIAN LIFE INS. CO. OF AMERICA vy. KATZ. 
Supreme Court, Appellate Division, First Department. Dec. 7, 1934. 
275 New York Supplement 743. 


INSURANCE. 

In insurer’s action to cancel supplementary agreement annexed to life policy, 
providing for payment of disability benefits, evidence held to establish falsity of 
representations in application regarding prior applications for insurance and medi- 
cal examinations thereunder, warranting cancellation of supplementary agreement. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. q 

Under incontestability clause in life policy, insurer, notwithstanding lapse ot 
one-year period provided therein, held entitled to contest validity of suppiemental 
agreement providing for payment of disability benefits after lapse of one-year 
period. 

Life insurance policy provided that policy should be incontestable 
except for nonpayment of premiums, and except as to such provisions 

“as may be contained in a supplemental agreement, if any, attached hereto 

or indorsed hereon, relative to benefits in the event of total and permanent 

disability and the granting of additional insurance specifically against death 

by accident.” 

(For other cases, see Insurance, Dec. Dig. § 517.) 

Appeal from Supreme Court, New York County. 
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Action by the Guardian Life Insurance Company of America against Isadore 
Katz. A Municipal Court action by the defendant against the plaintiff was con- 
solidated with this action. From a judgment entered on a decision dismissing the 
complaint upon the merits and awarding the defendant the sum of $2,375.50 after 
a trial before the court without a jury, the plaintiff appeals. 

Reversed, and judgment directed for the plaintiff in accordance with opinion. 

Argued before Finch, P. J., and Martin, O’Malley, Townley, and Glennon, JJ. 

Holm, Whitlock & Scarfe, of New York City (Victor E. Whitlock, of New 
York City, of counsel), for appellant. 

Gene Goldstein, of New York City (Louis Susman, of New York City, of 
counsel; Gene Goldstein, of New York City, on the brief), for respondent. 

MartINn, Justice. 

On November 21, 1931, this action in equity was brought by plaintiff for a 
decree rescinding and canceling the supplementary agreement annexed to a policy 
of life insurance issued by plaintiff upon the life of defendant, which agreement 
provides for the payment of disability benefits by the plaintiff. The rescission was 
sought upon the ground that false and fraudulent representations were made by 
the defendant in obtaining the contract of insurance. 


Several weeks after the commencement of this action, and on January 7, 1932, 
the defendant sued in the Municipal Court to recover $490 from the plaintiff as 
disability benefits claimed to be due under the supplemental agreement. The Muni- 
cipal Court action was thereafter consolidated and disposed of with this Supreme 
Court action. 

The court dismissed the complaint on the merits at the close of the trial and 
directed judgment for the defendant upon his counterclaim for disability benefits. 
This appeal was then taken by the plaintiff upon the ground that there was abund- 
ant proof of false and fraudulent representations by the defendant in his applica- 
tion for the issuance of the supplemental agreement; that the trial court erred in 
holding that the plaintiff failed to establish any misrepresentation; that the repre- 
sentations made were material to the risk, and being false and fraudulent, a rescis- 
sion of the supplemental agreement should have been decreed in view of the fact 
that the supplemental agreement relating to disability benefits is entirely severable 
from the main contract or policy. 

The respondent claims that no case for rescission has been made out; that the 
incontestability provisions in the policy bar the plaintiff from successfully main- 
taining an action for rescission and from avoiding payment of the benefits provided 
for in the agreement. 

The plaintiff issued a $7,000 policy of insurance to the defendant upon pay- 
ment on March 18, 1930, of a premium of $259.56. At the same time in considera- 
tion of an additional premium of $33.74 the defendant received a supplemental 
agreement from the plaintiff, under which it was agreed that upon due proot 
being received at the home office that defendant had become totally and_per- 
manently disabled as a result of bodily injury or disease so as to wholly and per- 
manently prevent him from engaging in any work, business, or occupation for 
compensation, gain, or profit, plaintiff would waive payment of premiums during 
such disability and would pay a monthly income of one per cent. of the face 
amount of the policy as long as such disability should continue. 

In the application for the policy and supplemental agreement, the insurance 
company says the defendant made the following representations: (1) That he had 
never applied for insurance of any kind without having received a policy of the 
exact kind and amount applied for; (2) that he had never been examined for or 
applied to any company for insurance without having received a policy of exact 
kind and amount applied for; and (3) that he had been last examined for insur- 
ance, either formally or informally, in the year 1927. 

The complaint alleged that these representations were material, false, and 
untrue, and were known to defendant to be such when made and were made with 
the intent and design to induce, and they did induce the plaintiff to issue the policy 
and supplemental agreement in reliance upon the truth thereof. j 

On or about April 15, 1931, the defendant filed with plaintiff proof of total 
and permanent disability ay a result of disease. On April 30, 1931, defendant's 
claim was approved and he was paid $993.30, including $293.30 as a refund of the 
premium due on March 18, 1931: eight monthly income payments of $70 covering 
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a period from September, 1930, to April, 1931, and two payments of $70 each 
covering May and June, 1931, totaling $993.30. 

In June, 1931, the insurance company says it learned that the defendant had 
made application to the New York Life Insurance Company for insurance in 
December, 1929, and received a medical examination shortly before he applied for 
the present insurance. When the insurance company acquired that information this 
action was brought to rescind the supplemental agreement. The one-year incontesta- 
bility clause having run against the rescission of the policy itself, the plaintiff's 
action relates solely to the supplemental agreement. 


At the trial it was shown that the defendant on December 31, 1929, applied for 
a $10,000 policy of insurance in the New York Life Insurance Company; that he 
was then examined by two doctors; that a Dr. I. H. Kugel, medical examiner of 
the insurance company, examined him on January 16, 1930, and reported that the 
defendant said he had a cold for about a week; the dactor found him suffering 
from a generalized bronchitis; that on January 30, 1930, a Dr. Goebel also exam- 
ined the defendant for the New York Life Insurance Company and found him 
suffering from acute bronchitis and acute rhinitis. 


The evidence established beyond question that the defendant applied for a pol- 
icy for $10,000 with the New York Life Insurance Company; that he did not 
receive it; that he was examined and did not receive the policy applied for; in 
fact, he received no policy; that he was last examined for a policy in January, 
1930, and not 1927, as he set forth in his application. All three representations 
which were relied upon by plaintiff appear to have been false. 

[1] We are of the opinion that the court erred in holding that plaintiff failed 
to establish material misrepresentations. The court decided that the defendant not 
only had the right to withdraw his application with the New York Life Insurance 
Company before a complete physical examination was held, but that he did with- 
draw such application, and therefore there was in effect no application for insur- 
ance before that company. Despite the fact that two doctors examined him at that 
time and found him suffering from bronchitis and requested further examinations, 
which he refused to permit, it is defendant’s contention that he was never exam- 
ined in connection with application for insurance, and that therefore never applied 
for insurance which he did not receive. 

While there may be a difference of opinion with reference to the answers 
made to some of the questions, there can be no doubt about an answer which says 
that the applicant had not been examined by a physician since 1927, when the 
fact was that he had been examined by two physicians in 1930, just prior to his 
application to the plaintiff, which examinations were clearly so unfavorable that 
the defendant discontinued his efforts to obtain the insurance from that company. 
If a truthful answer had been made to the questions contained in the application, 
the insurance company would have discovered the fact that the defendant was 
suffering from a serious ailment, the nature of which was such that no insurance 
company would have issued a policy. The contract having been induced by false 
representations should be rescinded and canceled. American Surety Co. of New 
York y. Patritoic Assurance Co., Ltd., 242 N. Y. 54, 150 N. E. 599; Sparer v. 
Travelers’ Ins. Co. of Hartford, Conn., 185 App. Div. 861, 173 N. Y. S. 673. 

In Jenkins v. John Hancock Mutual Life Insurance Co., 257 N. Y. 289, 293, 
178 N. E. 9, 10, the court said: “The untruthful answer defeats recovery on the 
policy. A truthful janswer might have been followed with a medical examination 
or further inquiry.’ 


[2] On the question of incontestability, paragraph 17 of the policy expressly 
provides that it “ * * * shall be incontestable except for non-payment of pre- 
mium, and except as to such provisions as may be contained in a Supplemental 
Agreement, if any, attached hereto or endorsed hereon, relative to benefits in the 
event of total and permanent disability and the granting of additional insurance 
specifically against death by accident.” 


By the terms of the contract of insurance, the right to contest by action for a 
rescission, or otherwise, the enforceability of the disability benefit provisions, is 
expressly reserved to the company, notwithstanding the lapse of the one year 
period. Similar provisions have been construed and upheld. Connecticut General 
Life Insurance Company v. Brandstein, 233 App. Div. 723, 250 N. Y. S. 1018; 
Chambers v. New York Life Insurance Company, 148 Misc. 561, 265 N. Y. S. 217; 
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Rosso v. New York Life Insurance Company, 157 Miss. 469, 128 So. 343, 69 
AD S83. 

The judgment should be reversed, with costs, and judgment directed for plain- 
tiff as prayed for in the complaint, with costs. 

Judgment reversed, with costs, and judgment directed for plaintiff as prayed 
for in the complaint, with costs. Settle order on notice reversing findings incon- 
sistent with this determination, and containing such new findings of fact proved 
upon the trial as are necessary to sustain the judgment hereby awarded. All con- 
cur. 


McKINNEY v. SUSSILLO. 
Supreme Court, Appellate Division, Second Department. Dec. 7, 1934. 
275 New York Supplement 817. 
INSURANCE. 


Where course of dealings between parties over period of twenty-four years 
evidenced waiver by association, issuing death benefit certificate, of provisions re- 
garding automatic suspension for failure to make timely payments, association was 
thereby estopped from claiming forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

\ction by Mamie T. McKinney against Nicholas P. Sussillo, as president of 
the Lieutenants’ Benevolent Association of the Police Department of the City 
of New York. 

Judgment unarimously directed for plaintiff on agreed statements of facts. 

\rgued before Lazansky, P. J., and Young, Carswell, Scudder, and Davis, JJ. 

Michael H. Graham, of Brooklyn, for plaintiff. 

H. Eliot Kaplan, of New York City, for defendant. 

Per Curiam. 

Action to recover a death benefit of $500 under a certificate issued by the 
Lieutenants’ Benevolent Association of the Police Department of the City of New 
York to the plaintiff's decedent, in which plaintiff was named as beneficiary. Judg- 
ment unanimously directed for plaintiff on the agreed statements of facts, without 
costs. The course of dealings between the parties over a period of twenty-four 
years evidences a waiver by the said association of the provisions of article XVIII 
of the constitution in respect of automatic suspension for failure to make payments 
within the required period, and it is thereby estopped to claim forfeiture. Kenyon 
v. Knights Templar & Masonic Mutual Aid Ass’n, 122 N. Y. 247, 261, 25 N. E. 299; 
Steuernagel v. Supreme Council of Royal Arcanum, 234 N. Y. 251, 258, 137 N. E. 
320: McClure v. Supreme Lodge, Knights of Honor, 41 App. Div. 131, 59 N. Y. 
S. 764. The cases invoked by the defendant are readily distinguishable. Settle 
order on notice. 


LEVIC v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 14, 1934. 
275 New York Supplement 908. 
2. INSURANCE. 

Where insurer, in issuing life policy on condition that insured be in certain 
state of health, based its action on representations made by insured, which were 
false, there can be no recovery on policy, whether representations are innocent or 
fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

4. INSURANCE. 

Under conditions limited in their application, agent’s knowledge of insured’s 
diseases and treatment by physician may create estoppel on part of insurer to defend 
on ground that insured was not in good health when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Where insured, when applying for and receiving life policy, claimed to be well, 
and his alleged disclosure of ailments and treatment by physician did not indicate 
that he suffered from serious disease and diseases recited in policy were not men- 
tioned at all, and only first premium was paid, there was no waiver of policy condi- 
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tions rendering policy void for insured’s bad health, and insured was not estopped 
to defend on such ground. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

Appeal from Supreme Court, Appellate Term, Second Department. 

\ction by Alice Levic, as administratrix of the goods, etc., of Vladmir Levic, 
deceased, against the Metropolitan Life Insurance Company. From an order of the 
Appellate Term, in so far as it ordered a new trial to plaintiff on reversal of a 
udgment rendered for plaintiff by the Municipal Court of the City of New York, 
Borough of Queens, defendant appeals. 

Reversed on the law, and complaint dismissed. 

Henry C. Frey, of Jamaica, L. I., for appellant. 

Irving A. Cook, of Brooklyn, for respondent. 

Per Curiam. 

{1, 2] There have been three trials, in the last of which, in Municipal. Court, 
Fifth district, borough of Queens, plaintiff recovered the amount due on the policy. 
The insured died fifteen days after the date of the policy, of coronary thrombosis, 
with glomerulonephritis as a contributory cause of death. Admittedly the nephritis 
was of long standing; and plaintiff’s counsel on the trial conceded that the insured 
was not in sound health at the time the policy was issued. Likewise it was estab- 
ished without dispute that the insured had been under treatment of a physician for 
nephritis for more than two years prior to the date the policy was issued. The 
provisions of the policy made it void under such circumstances. There appears to 
have been no written application, but the insured had notice of the conditions con- 
jained in the policy after it was delivered. Stanulevich v. St. Lawrence Life Ass’n, 
228 N. Y. 586, 127 N. E. 315; Minsker v. John Hancock Mut. Life Ins. Co., 254 N. 
Y. 333, 338, 173 N. E. 4, 81 A. L. R. 829. If the conditions expressed in the applica- 
tion or in the policy are based on representations made by the insured which are 
false, there can be no recovery, whether the representations are innocent or fraudu- 
lent. Eastern Dist. Piece Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441, 138 N. 
E. 401, 26 A. L. R. 1505; Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 63, 158 N. E. 
21; Jenkins v. John Hancock Mut. Life Ins Co, 257 N. Y. 289, 178 N. E. 9; Min- 
sker v. John Hancock Mut. Life Ins. Co., supra. 

[3, 4] There was also a provision in the policy that agents had no authority to 
waive its terms. The general rule is that such a provision is binding on the insured 
or those claiming under the policy, and parol evidence of waiver is inadmissible. 
Northern Assurance Co. of London v. Grand View Building Association, 183 U. S. 
308, 22 S. Ct. 133, 46 L. Ed. 213. In this state, knowledge by agent may create an 
estoppel on the part of the insurer under conditions limited in their application. 
McClelland v. Mutual Life Ins. Co. of New York, 217 N. Y. 336, 111 N. E. 1062; 
Bible v. John Hancock Mut. Life Ins. Co. of Boston, Mass., 256 N. Y. 458, 176 N. 
E. 838; Heffron v. A&tna Life Insurance Co., 233 App. Div. 534, 253 N. Y. S. 765; 
Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass., 148 Misc. 702, 266 
N. Y. S. 253, affirmed 241 App. Div. 636, 269 N. Y. S. 972. Naturally the right to 
prove knowledge of the agent must be limited strictly to facts similar to those 
disclosed in the fore-going cases, else every policy of this kind could be defeated by 
oral testimony that the agent was acquainted with all the facts concerning the 
diseases of the insured and treatment by physicians. 

[5] In this case the proof fell far short of showing notice of the facts. The 
insured claimed to be well; and his alleged disclosure of ailments and treatment of 
a physician did not indicate that he was suffering from any serious disease, and 
those recited in the policy were not mentioned at all. So it was fair to assume 
that the aliments were of a minor character and the attendance of the physician was 
on that account. The agent testified that the man appeared in the best of health 
and had been going to work every day. Only the first premium was paid. As a 
matter of law, no waiver was established, and no facts by which defendant. became 
estopped. Order of Appellate Term, in so far as it orders a new trial, reversed 
on the law, with costs, and the complaint dismissed, with costs. 

Order of Appellate Term, in so far as it grants a new trial on reversal of 
judgment of the Municipal Court of the city of New York, borough of Queens, 
reversed on the law, with costs, and complaint dismissed, with costs. 

Lazansky, P. J., and Young, Carswell, Scudder, and Davis, JJ., concur. 
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PRUCHNOWSKI v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Fourth Department. Nov. 21, 1934. 
276 New York Supplement 84. 
INSURANCE. 


Designation of new beneficiary of life policy in insured’s will could not 
bind insurer. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Action by Leonard Pruchnowski, as executor, etc. of Frank Szulhan, 
deceased, against the Prudential Insurance Company of America. From a judg- 
ment for plaintiff and an order denying a new trial, defendant appeals. 

Reversed, and complaint dismissed. 

Argued before Sears, P. J., and Taylor, Edgecomb, Thompson, and Crosby, JJ. 

Timerman & Timerman, of Buffalo, for appellant. 

James B. McKenna, of Buffalo, for respondent. 

Per Curiam. 

Plaintiff concedes that the only application made by the insured for the 
designation of a new beneficiary is found in Exhibit 2, the letter dated May 12, 
1931. We find nothing in that letter from which it could be found that Pruch- 
nowski was nominated as a beneficiary. A designation could not be made in 
the will of the insured which would bind the insurance company. Fink y. Fink, 
171 N. Y. 616, 625, 64 N. E. 506. 

Judgment and order reversed on the law, with costs, and complaint dismissed, 
with costs. All concur. (The judgment is upon a life insurance policy. The 
order denied a motion for a new trial upon the minutes.) 


HARRISON v. METROPOLITAN LIFE INS. CO. No. 545. 
Supreme Court of North Carolina. Dec. 12, 1934. 
177 Southeastern Reporter 423. 
5. INSURANCE. 


Ordinarily, question whether insured’s representation in application for policy 
is material or fraudulent is for jury, but where facts are undisputed and can 
reasonably give rise to only one inference that policy was procured by material 
representation which was false or by fraud and deceit, question is for court. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from Superior Court, Mecklinburg County; Stack, Judge. 


Action by Herbert L. Harrison against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

No error. 

The complaint of plaintiff alleges, in part: “That on or about the 13th day 
of February, 1931, the defendant insured the life of Viola Harrison, for the sum 
of $1,000.00 by issuing its Policy No. 6,829,517—A to the said Viola Harrison. 
Chat the plaintiff is named beneficiary in said policy of insurance issued by the 
defendant upon the life of Viola Harrison No. 6,829;517—A. That Viola Har- 
rison died on the 20th day of June, 1931. That the first premium of $9.35 was 
paid when the policy No. 6,829,517—A was issued upon the life of Viola Harrison, 
deceased, on or about February 13, 1931. That Herbert L. Harrison, the bene- 
ficiary in said policy made demand for payment of said policy in a reasonable 
time after the death of the said insured and payment was refused. That demand 
has been made upon the defendant for the payment of the $1,000.00, the amount 
of said policy of insurance upon the life of the insured and payment has been 
refused. That the defendant is justly indebted to the plaintiff in the sum of 
$1,000.00 with interest from the 20th day of June, 1931, until paid.” 


The defendant denied liability and for further answer and defense alleged: 
“That on January 24, 1931, within two weeks prior to the date when she signed 
said application she had consulted one of the leading surgeons and goiter 
specialists in the City of Charlotte on account of the nervousness, fast heart, 
tremor amd loss of weight from which she had been suffering for several months 
and said surgeon after carefully examining her had informed her that she was 
suffering from exophthalmic goiter, and advised her to have an operation for 
the removal of said goiter and had told her that if she did not have such oper- 
ation, she would die from the effects of said goiter. 

“That all of said facts were well known to said Viola Harrison at the time 
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she signed Part A of said application for insurance on February 7, 1931, and at 

the time she signed Part B of said application for insurance on February 7, 

1931, and at the time of the delivery of said policy to her on March 16, 1931; 

and that said false and fraudulent statements and representations contained in 

said application, as hereinbefore set forth, were, and each of them was, made 
for the purpose of inducing, and did induce, the defendant to accept said appli- 

cation and to issue its said policy of insurance, which the defendant would not 
tave done had it known of the disease from which said Viola Harrison was 
suffering or of any of the other facts so falsely misrepresented by said Viola 
arrison. 

The following issues were submitted to the jury and their answers thereto: 

“(1) Did the deceased at the time of her application for insurance in the defend- 

ant company falsely and fraudulently represent that she did not have goiter, 

as alleged in the answer? A. No. (2) At the time of the application by the 
deceased for the policy of insurance in question, did the deceased falsely and 
fraudulently represent that she had never been attended by a physician, as 
alleged in the answer? A. No. (3) What amount, if any, is the plaintiff entitled 

to recover of the defendant? A. $1,000.00 with interest from June 20, 1931, 

until paid.” g - 

The court below rendered judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the Supreme 
Court. 

? Cansler & Cansler and R. M. Gray, Jr., all of Charlotte, for appellant. 
Taliaferro & Clarkson and Carswell & Ervin, all of Charlotte, for appellee. 
CLARKSON, Justice. 

[1] Neither at the close of plaintiff’s evidence, nor at the close of all the 
evidence, did the defendant make a motion for judgment as in case of nonsuit, 
as is allowed in C. S. § 567. 

In Harris v. Buie, 202 N. C. 634, 636, 163 S. E. 693, 694, is the following: 
“At the close of plaintiff’s evidence, the defendant, Buie, did not move for judg- 
inent as in case of nonsuit in the court below, nor at the close of all the 
evidence, as he had a right to do under C. S. § 567. By the failure of defendant 
to follow strictly C. S. § 567, supra, the question of the insufficiency of evidence 
s waived. Nowell v. Basnight, 185 N. C. 142, 116 S. E. 87; Penland v. Hospital, 
199 N. C. 314, 154 S. E. 406; Batson v. Laundry Co., 202 N. C. 560, 163 S. E. 600.” 

In State v. Waggoner, 207 N. C. 306, 307, 176 S. E. 566, 567, we find: “The 
defendant made a motion of nonsuit at the close of state’s evidence. This 
inotion was overruled, and the defendant offered evidence in his own behalf 
tending to establish his innocence. The motion for nonsuit was not renewed at 
ihe «cnclusion of all the evidence, and therefore the insufficiency of evidence 
t» warrant conviction was waived and cannot now be considered by this court on 
avnen}. State v. Hayes, 187 N. C. 490, 122 S. E. 13.” 

1 In the present case, the insufficiency of evidence is waived. The excep- 
uon and assignment of error made by defendant as to the refusal of the court 
helowr to submit the third issue and fourth issue tendered by it cannot be sus- 
tained. The first two issues tendered by defendant are those submitted to the 
jury by the court below and arose on the pleadings and are determinative of 
the controversy. 

[4] N. C. Code 1931 (Michie), § 6289, is as follows: “All statements or 

descriptions in any application for a policy of insurance, or in the policy itself, 
shall be deemed representations and not warranties, and a representation, unless 
inaterial or fraudulent, will not prevent a recovery on the policy.” 
__ In Howell v. Insurance Co., 189 N. C. 212, 217, 126 S. E. 603, 605, is the 
jollowing: “But whether a representation is material or not is not always a 
question of law. It is sometimes of fact or rather, like the question of negli- 
sence, or reasonable time, a mixed question of law and fact. Where there is a 
controversy as to the tacts, or where, upon the facts admitted or found by the 
jury, the court cannot hold that knowledge or ignorance of them, upon ail the 
lacts in the particular case, would or would not naturally influence the judgment 
ot the underwriter in making the contract at all, or in estimating the degree and 
character of the risk, or in fixing the rate of premiums, an appropriate issue 
should be submited to the jury, in order that they may, upon competent evidence, 
determine whether or not the representation was material.” 
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The application was made on February 5, 1931, and the policy issued about 
February 13, 1931. The defendant insurance company had its physician to 
examine her. He testified, in part: “I found no abnormality physically from 
that examination which was held on February 7, 1933, and after Viola Harrison 
signed it, I signed my name on Part B of the application as a witness. * * * | 
could not tell from her physical appearance anything that might indicate any 
disease. She appeared in good health when I examined her and I recommended 
her as a good risk. I based this recommendation on the answers and history 
and my findings. * * * I made the examination at the insured’s home at the 
request of the Company. * * * I generally start and read the question. I can't 
swear that I asked Viola Harrison every one, but I read the list of diseases and 
don’t ask the questions from memory. * * * I examined her pulse and it was in 
the normal limits. I examined her heart. If her pulse rate had not been within 
the normal limits, they would have sent her back for re-examination. * * * I can't 
swear I read the questions verbatim every time because sometimes I know the 
applicant. An exophthalmic goiter bulges. Viola Harrison had no abnormal 
enlargement and I did not notice anything indicating a goiter and I found no 
symptoms of goiter.” 

_ W..M. Moore, agent for defendant, testified in part: “Does the appearance 
of applicant indicate to you that she is in sound health? Yes. Do you recom- 
tnend delivery of the Policy? Yes. * * * She paid me the premium after Form 
074 was signed, and I delivered the policy to her. I knew that the insured was 
examined by a doctor before the issuance of this policy. * * * I solicited her 
several times before she took out this policy. * * * She was not sick, but some 
two or three days before she died. She was 24 or 25 years old. * * I saw Viola 
Harrison all along during the six months I was on that route and she appeared 
to be in good health. She was in normal health all the time I saw her, both 
before and after the policy was issued. I did not see her but about once a 
month. There was nothing to indicate she was sick.” 

Her husband, the plaintiff, testified in part: “Viola Harrison was my wife. 
I work at Efird’s Department Store. I talked to Dr. Kennedy when he treated 
my wife and he said that she died with apoplexy.” 

In Hines v. Casualty Co., 172 N. C. 225, 227, 90 S. EB. 131, 132, L. R. A. 
i917B, 744, is the following: “The question is not whether the plaintiff had 
hernia, for this is not denied, but whether it was of such nature as to have 
rendered him an unsound man at the time of the application. The jury is the 
only tribunal which can settle the disputed facts, for this is an issue of fact, and 
not a matter of law. The illness from which the plaintiff suffered subsequently 
and for which he seeks to recover is an attack of rehumatism which had no 


connection with, nor was there any evidence to show that it was in any way 
traceable to, hernia. 


“Revisal, § 4808 [C. S. § 6289], provides that all statements in an application 
for insurance shall be held merely representations, and not warranties, and that 
no representations, unless fraudulent, or materially affecting a risk, shall prevent 
a recovery. This matter was properly submitted to the jury, and they found 
that: ‘the plaintiff was of sound physical condition at the time he signed the 
application, notwithstanding such hernia, and that his representations at the 
time he applied for the policy were not false, and were not material to the 
defendant in determining whether it would issue the policy.’ The court instructed 
the jury that whether he was in sound health or not was a matter for the jury 
to determine upon the evidence, depending upon whether the extent of the 
hernia he had was such as to render him unsound or not.” 


In Suggs v. New York Life Insurance (S. C.) 176 S. E. 457, in a case similar 
to the present, it is said: “In Johnson v. New York Life Insurance Company, 
165 S. C. 494, 164 S. E. 175, 177, the court said: ‘Finally, the intent with which 
representations or misstatements of facts are made is a thing that is locked up 
in the heart and consciousness of the applicant. It may be shown by his express 
words, or it may be deduced from his acts and the facts and circumstances sur- 
rounding the making of the misrepresentations, though on this question the mere 
signing of the application containing the answers alleged to be false is not 
conclusive. Huestess v. Insurance Co., 88 S. C. 31, 70 S. E. 403” F 

[5] Ordinarily, the question whether the representation is material or frau- 
dulent is-for the jury to determine, but in some cases where the facts are undis- 
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| and these facts can reasonably give rise to only one inference, that the 
policy was procured by a material representation which was false or by fraud 
and deceit, the question is one for the court to determine. The case in the court 
helow and the issues submitted were on the theory of fraud. 

In Weil v. Herring, 207 N. C. 6, 10, 175 S. E. 836, 838, Brogden, J., says: 
‘An examination of the record discloses that the cause was not tried upon that 
theory, and the law does not permit parties to swap horses between courts in 
rder to get a better amount in the Supreme Court.” 

Then again, there was no request for non-suit as heretofore stated and the 
question of the insufficiency of the evidence to be passed on by the jury was 
vaived. We see no prejudical or reversible error in the trial of the case. 

No error. 


JOHNSON v. MISSOURI STATE LIFE INS. CO. et al. No. 773 
Supreme Court of North Carolina. Jan. 1, 1935. 
177 Southeastern Reporter 646. 
INSURANCE. 


Insured whose group insurance coverage was canceled and who paid no further 
premiums three months after total disability began and employment ceased could 
not recover under certificate providing that insurance in force would be paid to 
insured totally and permanently disabled for period of six months. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Clarkson, J., dissenting. 

Appeal from Superior Court, Durham County; Moore, Special Judge. 

Action by Scale Johnson against the Missouri State Life Insurance Company 
and another. From a judgment of nonsuit, plaintiff appeals. 

Affirmed. 

Civil action to recover on a $1,000 certificate of group insurance issuéd by 
defendant to plaintiff, an employee of the B. C. Remedy Company and/or Five 
Points Drug Company of Durham, N. C. 

The certificate in suit contains the following provision: “If the Employee shall 
furnish the Company with due proof that, before having attained the age of sixty 
years, he or she has become totally and permanently disabled by bodily injury or 
disease, and that he or she is then, and will be at ali times thereafter, wholly pre- 
vented thereby from engaging in any gainful occupation, and that he or she has 
been so permanently and totally disabled for a period of six months, the Company 
will immediately pay to the Employee in full settlement of all obligations here- 
under, the amount of insurance in force hereunder on the Employee at the time 
of the approval by the Company of the proofs as aforesaid.” 

Plaintiff's total disability began on January 1, 1931, when he left the employ of 
the Five Points Drug Company. His brother continued to pay his premiums until 
March 1, 1931, when the insurance coverage was canceled, as no further premiums 
were paid to continue it in force after that date. 

Suit was instituted March 1, 1933. 

From a judgment of nonsuit, the plaintiff appeals, assigning error. 

A. A. McDonald and W. S. Lockhart, both of Durham, for appellant. 

Smith, Wharton & Hudgins, of Greensboro, for appellees. 

Stacy, Chief Justice. 

_ Must the plaintiff's total and permanent disability have existed for a period of 
ix months before liability attaches therefor under the certificate in suit? The 
answer is, “Yes.” Kingsland v. Ins. Co. (Mo. App.) 66 S.W.(2d) 959; Baker v. 
Ins. Co., 202 N. C. 432, 163 S. E. 110. 
C The same question in principle was presented in the case of Hundley v. Ins. 

0., 205 N. C. 780, 172 S. E. 361, 362, where Brogden, J., delivering the opinion of 
of the court, observed: “It is not deemed relevant to discuss the meaning of the six 
months clause or for what reason it was inserted in the contract. It is there in 
Plain English.” See, also, Wyche v. Ins. Co., 207 N. C. 45, 175 S. E. 697; Ammons 
vy. Assur. Society, 205 N. C. 23, 169 S. E. 807. 

The evidence rendered it proper to dismiss the action as in case of nonsuit. 

Affirmed. 

Clarkson, J., dissents. 


’ 
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EQUITABLE TRUST CO. v. WIDOWS’ FUND OF OASIS AND 
OMAR TEMPLES OF CHARLOTTE. 
LANSBURGH v. SAME. No. 537. 
Supreme Court of North Carolina. Jan. 1, 1935. 
177 Southeastern Reporter 799. 
i. INSURANCE. 


That contract for life benefits contained provision that insured agreed that 
insurer was fraternal benefit society held sufficient to bring contract within statute 
governing such societies and to require interpretation of contract as a fraternal 
benefit contract, although contract was in form of insurance policy, requiring pay- 
ment of monthly premiums, and containing provisions relating to forfeitures, loans, 
assignments, and legal reserve (C. S. §§ 6497, 6508). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2. INSURANCE. 

Change of beneficiary by insured on new insurance certificate issued in place of 
one which had been lost held invalid, and original beneficiary was entitled to pro- 
ceeds of certificate where requirement of society by-laws that original beneficiary 
join in application for new certificate was not met, and where new beneficiary, a 
trust company, did not meet with statutory requirements, respecting beneficiaries 
(C. S. §§ 6497, 6508). , 

(For other cases, see Insurance, Dec. Dig. § 784[4].) _ 

Appeal from Superior Court, Mecklenburg County; Shaw, Emergency Judge. 

Actions by the Equitable Trust Company and Mrs. Anna Lea Lansburgh against 
the Widows’ Fund of Oasis and Omar Temples of Charlotte. From an adverse 
judgment, first named plaintiff appeals. 

Affirmed. 

J. L. De Laney, of Charlotte, for Mrs. Anna Lea Lansburgh. 

Wm. Lentz, of Baltimore, Md., and Murray Allen, of Raleigh, for Equitable 
Trust Co. 

Thos. W. Alexander, of Charlotte, for defendant. 


SACK v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Dec. 18, 1934. 
175 Atlantic Reporter 733. 


1. INSURANCE. eet 
Where testimony as to condition of insured at and prior to issuing of policy is 
entirely presented by oral testimony, it is within province of jury alone to decide 
as to law applicable to facts. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
3. INSURANCE. as / ed 
Whether industrial policy, providing that insurer might declare policy void it 
insured had cancer prior to date of policy, was void because insured had cancer, was 
dependent upon actual conditions past or present at time policy was issued, and not 
upon knowledge of those conditions possessed by parties. 
(For other cases, see Insurance, Dec. Dig. § 291[3].) 
4. INSURANCE. 
In action on industrial policy, providing that insurer might declare policy void 
if insured had cancer prior to date of policy, where documentary proof that insured 
kad been operated on for cancer was undisputed, testimony that insured was in good 
heaith at time of issuance of policy held properly excluded. 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 
5. INSURANCE. ; 
Where recovery on industrial policy, providing that insurer might declare policy 
void if insured had cancer prior to date of policy, was resisted on ground that 
insured had had cancer and hospital records to that effect were uncontradicted, 
direction of verdict for insurer held proper. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
Appeal No. 234, October term, 1934, from order of Municipal Court, Phila- 
delphia County, No. 1395, May term, 1932; William Gray Knowles, Judge. 
Assumpsit upon an industrial policy of life insurance by Harry Sack, adminis- 
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trator of the estate of Sarah Sack, deceased, against the Metropolitan Life Insur- 
ance Company, From a judgment of the court in banc setting aside verdict directed 
by the trial judge for the defendant and ordering a new trial, defendant appeals. 

Reversed, and judgment entered for the defendant. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Arthur G. Dickson, of Philadelphia, and Leroy A. Lincoln, of New York City, 
for appellant. 

Harold L. Judovich and Louis Sherr, both of Philadelphia, for appellee. 

TREXLER, President Judge. 

This is an action of assumpsit upon an industrial policy of life insurance brought 
hy the administrator of the estate of the insured. The trial judge directed the jury 
to find for the defendant, but the court in banc subsequently set aside the verdict 
and ordered a new trial. 

The policy contained the following: “This policy constitutes the entire agree- 
ment between the company and the insured and the holder and owner hereof. Its 
terms cannot be changed, or its conditions varied, except by the express agreement 
of the company evidenced by the signature of its president or secretary.” It fur- 
ther provided: “If, the insured is not alive or is not in sound health on the date 
hereof [January 1, 1932] * * * or has, within two years before the date hereof, 
been attended by a physician for any serious disease or complaint, or, before said 
date, has had any pulmonary disease, or chronic bronchitis or cancer, or disease of 
the heart, liver or kidneys, * * * the Company may declare this policy void.” In 
the proofs of death submitted by the plaintiff to the insurance company, it appears 
that the insured was on March 14, 1932, suffering from carcinomatosis secondary to 
carcinoma of the breast from which she had been suffering from six to eight months 
and had been operated on in Jefferson Hospital in July, 1931. 

[1-5] This is not a case where the testimony as to the condition of the insured 
at and prior to the issuing of the policy was entirely presented by oral testimony. 
In such cases we have consistently held that it is within the province of the jury 
alone to decide as to the law applicable to the facts. Brelish v. Prudential Ins. Co., 
109 Pa. Super. 1, 165 A. 516, following the Supreme Court decision in Nanty-Glo 
Borough v. American Surety Co., 309 Pa. 236, 163 A. 523. In the present case the 
hospital record and the proofs of death furnished were prima facie evidence of 
the assertions contained therein, and were in the nature of admission against the 
interests of the plaintiff. The case is very similar to that of Panopoulos v. Metro- 
politan Life Ins. Co., 96 Pa. Super. 325. There it was pointed out that there is a 
difference between obtaining a contract through a misrepresentation of fact and 
making the existence of that fact a condition upon which the contract, by its written 
terms, is dependent, citing Connell v. Metropolitan Life Ins. Co., 16 Pa. Super. 520. 
Whether the present policy is void is dependent upon actual conditions past or 
present, at the time the policy was issued, and not upon the knowledge of those 
conditions possessed by the parties. There is no question in this case that the 
insured was operated on for cancer, and proof as to that is not oral, but is documen- 
tary. The plaintiff's offer to produce testimony that the insured was in good 
health at the time the policy was issued was properly excluded. Her appearance 
may have indicated good health. This fact did not controvert the undoubted proof 
that the insured had cancer and had been treated by a physician for a serious 
disease and had been operated on. See Russ to Use v. Metropolitan Life Ins. Co., 
% Pa. Super. 353; Youngblood, Adm. v. Prudential Ins. Co., 109 Pa. Super. 20, 165 
\. 666. The cases relied upon by the court in bance do not in any respect modify 
the principle enunciated in the cases above quoted. In Borgon v. John Hancock 
Mut. Life Ins. Co., 99 Pa. Super. 378, the defendant’s evidence in itself was contra- 
aictory ; certainly if the documentary proof in itself contains vital elements of con- 
tradiction, the matter must go to the jury. In Souh Side Trust Co. v. Eureka Life 
Ins. Co., 74 Pa. Super. 566, proofs of death submitted there were contradicted by 
the company’s agent and the company’s doctor. The court held that the burden of 
Proof was on the defendant to prove fraud in the revival of the policies, as the evi- 
dence was contradictory. In Baldi v. Metropolitan Life Ins. Co., 24 Pa. Super. 275, 
the evidence offered was to show that the statement of the doctor in the proof of 
death was false. If documentary evidence such as hospital records aré submitted, 
they may be contradicted, but there is no evidence in this case to prove that the 
record showing cancer was not verity. 
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We may conclude by calling attention to the fact that the question here was 
not as ‘a the apparent soundness of the insured’s health at the time the policy was 
issued. There was nothing in the case that required a submission to the jury as to 
ee ether the person insured had had cancer, or that the attendance of a physician 

had been required for a serious illness. The documentary evidence as to this effect 
was uncontradicted, and established these facts. 

The judgment is reversed, and is here entered for the defendant. 


v. EUREKA-MARYLAND ASSUR. CORPORATION. 
Superior Court of Pennsylvania. Jan. 4, 1935. 
176 Atlantic Reporter 33. 


BOYLE 


2. INSURANCE. 

Direction of verdict for plaintiff limiting recovery to premiums paid, held 
proper, in action on life policy, where averments in affidavit of defense that 
insured within two years prior to application had consulted physicians and was 
suffering from tuberculosis were not categorically denied. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE. 

That insurer’s agent filled in answer in application did not avoid defense of 
misrepresentations in action on life policy, where there was no allegation that 
insured did not know nature of paper he was signing. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

4. INSURANCE. 

In action on life policy in which defense was misrepresentations as to health, 
evidence that insured was charged higher premium because of blood found in 
his urine held properly excluded. 

(For other cases, see Insurance, Dec. Dig. 645[3].) 

Appeal No. 167, April term, 1935, from order of Court of Common Pleas, 
Allegheny County, No. 502, October term, 1931; Harry H. Rowland, Judge. 

Action of assumpsit by Katherine Boyle aginst the Eureka-Maryland Assur- 
ance Corporation to recover on a life insurance policy. From a judgment for 
plaintiff in the sum of $125.35, plaintiff appeals, claiming the amount of the 
judgment insufficient. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldridge, Stadtfeld 
Parker, and ers JS. 

John J. Laffey and Laffey & Laffey, all of Pittsburgh, for appellant. 

Gifford K. Wright and Alter, W right & Barron, all of Pittsburgh, for 


appellee. 

TREXLER, President Judge. 
_ Katherine Boyle, the plaintiff, as beneficiary, brought her action in assump- 
sit to recover from the Fureka- Maryland Assurance Corporation the sum ot 
$5,000, with interest. It appears from the pleadings that on the 13th day of 
August, 1930, the defendant issued its written contract of insurance to John J. 
Boyle, named therein as the assured, agreeing to pay the sum of $5,000 to the 
ey at the death of the assured. Katherine Boyle is the mother of John 

Boyle. John J. Boyle died on or about March 31, 1931. Proofs of death were 

weal to the defendant company, and it refused to pay the amount stipulated 
in the policy. : 

This matter came on for trial, and the court directed a verdict. in favor ot 
the plaintiff in the sum of $125.35, being the amount of premiums, paid. Plaintiff 
appealed from the judgment entered. 

The first matter submitted to us arises out of the following state of facts: 

{1] The plaintiff averred in her statement, inter alia: (6) “The said John J. 
Boyle died on or about March 31, 1931, while the said policy was still in force.” 
The defndant answered : (6) “The allegation of the sixth paragraph of the state- 
inent of claim is admitted.” The plaintiff argued below and here that, since the 
question of the policy being in force at the time of the death of the insured 
vas the vital issue to be tried, this admission should have been the end of the 
case, that it-settled the matter. We observe, however, that the defendant in the 
other paragraphs of its affidavit of defense’ plainly discloses its defense, which 
was that the declaration of the insured in the application, that he had no ailment 
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r disease, was false, for he was suffering from tuberculosis and knew it when 
he procured the policy. It is therefore very evident, taking the defendant’s 
entire pleading, it did not either inferentially or directly acknowledge its lia- 
pility. The language employed that the policy was in force at the insured’s 
leath evidently in defendant's view referred to the fact that it had been kept 
alive by the payment of dues. 

|2] When the matter came for trial, the case was tried virtually on the 
pleadings. The averments made by the defendant under new matter which 
were to the effect that for a period of two years prior to the date of said appli- 
cation the insured had consulted two physicians for a serious illness and was 
suffering from tuberculosis were not categorically denied. Plaintiff in her 
ply could have specifically stated that her son never had consumption, but she 
jailed to do so. The court upon this showing was required to give judgment for 
the peg. only for the premiums paid, which the company was willing to 
reiund to the plaintiff. 

[3, 4] The appellant sought to escape the effect of the false statements by 
lleging that the written answers in the application were inserted by the agent 
f the insurance company. The averment in this regard was a general denial 
that the insured made false statements followed by the statement that the 
nswer “No” was inserted by the agent of the company. There is no allegation 
that the applicant for insurance did not know the nature of the paper he was 
signing. His beneficiary cannot escape the consequences of his negligence by 
saying that the person the insured asked to fill it up for him was the agent 
f the company. Applebaum vy. Empire State Life Assur. Society, 311 Pa. 221, 
166 A. 768; Koppleman vy. Commercial Cas. Ins. Co., 302 Pa. 106, 153 A. 121. 
We need not repeat what was said in these two cases. Inaccurate statements 
such as above referred to are material to the risk. The last case holding this 

N. Y. Life Insurance Co. v. Brandwene, 316 Pa. 218, 223, 172 A. 669. The 
ffer to prove that the insured was charged a higher premium than usual because 
in examination of his urine disclosed blood was properly refused by the court. 
It could throw no light upon the issue before the court. There was no question 
f fact for the jury after the pleadings were brought into the case, and a directed 
verdict for the defendant was proper. 

The judgment is affirmed. 

STOLL et al. v. BOYLE et al. 
Superior Court of Pennsylvania. Jan. 4, 1935. 
176 Atlantic Reporter 43. 
l, INSURANCE. 

Designation of beneficiary in testamentary instrument cannot be recognized 
when regulations of benefit association prescribe different mode of changing bene- 
iciary under life insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[5].) 

2 INSURANCE. 

Insurer’s testamentary disposition of insurance was ineffective, and proceeds 
f life insurance certificate were payable to his heirs, where designated beneficiary 
predeceased insured, and certificate was made payable to beneficiary or insured’s 
heirs and certificate required written notice to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[5].) 

Appeal No. 517, October term, 1934, from judgment of Municipal Court, Phila- 
delphia County, No. 169, April term, 1933; Leopold C. Glass, Judge. 

Suit in interpleader by Kathryn O. Stoll and another, claimants in interpleader, 
_— James Boyle and Thomas Casserly, defendants in interpleader, to recover 
he proceeds of an insurance certificate issued to Herman C. Ordeman, deceased. 


Judgment for plaintiffs was entered in the sum of $1,975, and defendant Casse rly 
appeals. 


\ffirmed. 


Argued netore Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

William §. Fenerty, of Philadelphia, for appellant. 

Walter Jones, of Philadelphia, for appellees. 

TREXLER, President Judge. 
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The parties are the heirs at law of Herman C. Ordeman and Thomas Casserly, 
the devisee under his will, both claiming the proceeds of an insurance certificate 
which was issued to Ordeman. The case was tried without a jury and an award 
made in favor of the heirs at law. Casserly appealed. 

[1] Ordeman was a member in good standing of the Police Beneficiary Asso- 
ciation of Philadelphia, and had a certificate providing for the payment of $2,000 
vpon his death to the beneficiary designated by him in accordance with the charter 
and by-laws of the association. The association reinsured him, and others holding 
certificates, in the Prudential Insurance Company under a group policy. The latter 
company issued a certificate wherein it agreed to pay to the beneficiary or to his 
heirs the amount due at the death of the insured in accordance with the by-laws 
of the police association. The certificate provided that, if there be no beneticiary 
living at the death of the member, the amount of the insurance was to be paid to 
such beneficiary as was designated by the association. It also provided that the 
beneficiary could be changed by written notice from the association to the company, 
but no change should be made unless in accordance with the charter and by-laws of 
the association. Such change should take effect if due acknowledgement thereof 
was furnished by the company to such person insured. The beneficiary named by 
Ordeman was his wife. She died before he died. He made a will, which was 
admitted to probate, in which he used the following words: “My police insurance 
to Thomas Casserly.” No notice of the making of the will nor of its contents was 
given to the association during the life of the insured: it knew nothing of its 
existence until his death. By agreement of the parties the sum of $2,000, the 
amount involved, was paid into court. An issue was awarded in which Kathryn O. 
Stoll and Thomas Ordeman, the claimants to the fund as heirs at law, were made 
plaintiffs and Casserly, the person mentioned in the will, as defendant, and with 
him the executor of the estate of Ordeman was joined. There seems to be no ques- 
tion that the words, “My police insurance to Thomas Casserly,” were testamentary 
in character. The designation of a beneficiary in an instrument testamentary in 
its character cannot be recognized when the regulation of the society prescribed 
a different mode of changing the beneficiary. See Vollman’s Appeal, 92 Pa. 50; 
Hunter v. Firemen’s Relief & Benevolent Ass’n, 20 Pa. Super. 605; Bell v. Police 
Ben. Ass’n, 270 Pa. 407, 113 A. 417; and Coffey v. The Maccabees, 91 Pa. Super. 136. 

(2] The appellant, Casserly, cites Masonic Aid Ass’n y. Jones, 154 Pa. 100, 26 
A. 253, as lending support to his argument, but in that case the certificate specifically 
provided that it should be payable “to the devisees, or, if no will, to the heirs” of 
the insured. In the case of Thomeuf v. Knights of Birmingham, 12 Pa. Super. 195, 
there was a change of beneficiary by will, but there the instrument in question 
was forwarded to the society on the day of its execution, filed among its records, 
and the change of beneficiary noted on the books thereof. Rice, P. J., took occasion 
to state that the decision was based upon the fact that the paper on the day it was 
executed was forwarded to the secretary of the lodge. “If he had retained it; in 
his possession until his death, an entirely different question would be presented. 
* * * The appointment was then complete and was never revoked.” In the instant 
case, as already stated above, the instrument was held until after the death of the 
insured. “The holder of a policy of life insurance who desires to change the bene- 
ficiary can do so only in accordance with the terms of the policy. See Kress v. 
Kress, 75 Pa. Super. 404, Herrod v. Kimbrough, 83 Pa. Super. 238, and Grant v. 
Faires, 253 Pa. 232 [97 A. 1060].” Shoemaker v. Sun Life Ins. Co., 101 Pa. Super. 
278, 281. In Herrod vy. Kimbrough, supra, this court held: “Where a method has 
been prescribed by an insurance company, by which the beneficiary under a_policy 
may be changed without the consent of the beneficiary, such method must be follow- 
ed exactly to bring about an actual and completed substitution of the beneficiary. 

The learned judge of the lower court discusses the question as to whether, if 
a designation by will could be considered, there was sufficient identity of the fund 
by the words employed. In view of what has been said above, we do not think that 
any further reference need be made to this feature of the case. as 

” We are all of the opinion that the lower court decided the case properly. The 
judgment is affirmed. 





Capuano v. Boghosian et al. 


CAPUANO v. BOGHOSIAN et al. No. 1228. 

Supreme Court of Rhode Island. Dec. 12, 1934. 
. 175 Atlantic Reporter 830. 
NSURANCE. 


L I c : se ie ° y . 
Legal rights of designated beneficiary in life policy are dependent on terms 
of contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 585[1].) 

2. INSURANCE. ; oe on ; 

Intention of parties as evinced by contract of life insurance is to be made 
effective. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. uF er : ; 

Executor designated as beneficiary in life policy. had no vested legal right 
in policy, but, at most, his proposed interest was subject to be annulled by sub- 
stitution of new beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4, INSURANCE. ays cai oe 

“Facility of payment clause” in life policy is for benefit of insurer to be 
exercised or not at its option, and gave third party, to whom insurer might elect 
to pay benefit, no right to compel insurer to make payment to him. 

(For other cases, see Insurance, Dec. Dig. § 583{2].) 

§, INSURANCE. : ss, 

Insurer's option of payment under facility of payment clause cannot be used 
to defeat purpose of insurance, and insurer, failing to exercise it, is liable to bene- 
ficiary named. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

6. INSURANCE. ; i si 

Where insurer failed to exercise option to pay another person under facility 
of payment clause, designated beneficiary was entitled to sue at law to recover 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

8. INSURANCE. E ; 

Insurer’s payment of proceeds of life policy to one not entitled was neither 
release of claim of beneficiary nor basis for establishment of trust in his favor 
of money never intended to be paid to him or for his benefit. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from Superior Court, Providence and Bristol Counties; Philip C. 

Joslin, Judge. 
_ Suit by Florindo Capuano against Frank T. Boghosian, executor, in which 
Benedetto Nardolillo was made a party respondent, and in his answer made 
allegations in the nature of a cross-bill. From a decree for complainant, Frank 
T. Boghosian, executor, and Benedetto Nardolillo appeal. 

Reversed with directions. 

Florie De Simone and Ralph Rotondo, both of Providence, for complainant. 

Jasper Rustigian and Flynn & Mahoney, all of Providence, for respondent 
executor. 

Harlow & Boudreau, of Providence, for respondent Nardolillo. _ 

Goldberg & Goldberg, of Providence, for Vincenzo Minuto, amicus curiz. 

STEARNS, Chief Justice. 

_ This cause is here on the appeal of the respondent Boghosian from a decree 
of the superior court granting the relief prayed for by complainant’s amended 
bill of complaint, whereby the proceds of a policy of insurance paid by the 
msurer to the respondent, the executor of the insured, was adjudged to be 
held by said respondent as trustee for the benefit of said complainant, the bene- 
Keiary named in the policy of insurance; also on an appeal by one Benedetto 
Nardolillo, made a party respondent, who has made in his answer allegations in 
the nature of the allegations in a cross-bill and has prayed for relief as upon 
4 cross-bill. It is admitted that the last-named respondent, an undertaker, has 


no standing in this cause if the complainant, Capuano, is not entitled to the 
alleged trust fund. 
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The facts are not in dispute. April 7, 1930, the Metropolitan Life Insurance 
Company issued an industrial life insurance policy to one Filomeno Di Sano, 
By the agreement of all the parties, his cousin, the complainant, received and 
retained the policy and paid all the premiums. On the death of the insured, 
Capuano delivered the policy, the premium receipt books, and the proof of death 
to the insurer and demanded payment of the policy. The insurer thereafter paid 
the amount due on the policy to the respondent, the executor of the estate of the 
insured. This procecding in equity was then begun. 

By the terms of the policy and subject to the conditions thereof, the insurer 
agrees “to pay upon receipt of proofs of the death of the insured in the manner, 
to the extent and upon the blanks required herein, and upon surrender of this 
policy and evidence of premium payment hereunder, the amount stipulated in 
said schedule, to the executor or administrator of the insured, unless payment be 
made under the provisions of the next succeeding paragraph.” This paragraph 
(commonly styled the facility of payment clause) provides that: “The company 
may make any payment or grant any non-forfeiture privilege provided herein 
to the insured, husband or wife, or any relative by blood or connection by 
marriage of the insured, or to any other person appearing to said company to 
be equitably entitled to the same by reason of having incurred expense on behalf 
of the insured, or for his or her burial; and the production of receipt signed 
by either of said persons, or of other proof of such payment or grant-of such 
privilege to either of them, shall be conclusive evidence that all claims under 
this policy have been satisfied.” 

The third paragraph of the policy provides as follows: 

“The conditions, privileges and concessions to policy-holders, schedule on page 
4+ hereof, and any endorsement either printed or written as made by the company, 
on any of the pages following are a part of this contract as fully as if recited 
over the signatures hereto affixed.” 

May 9, 1930, at the request of the insured, the insurer, on the fourth page of 
the policy, filled in a blank in the printed form by the insertion of the name of 
Florindo Capuano, cousin; this indorsement reads as follows: 

“Subject to the provision of the policy authorizing payment at the company’ 
option to other persons, Florindo Capuano, Cousin, has been designated beneficiary 
to receive death benefit only.” 

The executor admits that payment was not made to him under the facility 
payment clause, as the executor or administrator are not included therein. He 
claims the right to payment under the provisions of the first clause, on the ground 
that the insurer retained the option to pay other persons or the executor, and 
aie such option by paying the executor. 

2] The legal rights of a designated beneficiary in an insurance policy— 
sist it be a straight or an industrial life policy—are dependent on the terms 
of the contract of insurance. The intention of the parties, as evinced by their 
contract of insurance, is to be made effective. In the instant case, the insured 
first designated his executor or administrator as the henthiciars. with the right 
reserved to the insurer to elect to pay any of the persons included in the second 
clause. 

[3] The executor had no vested legal right in the policy. At most, his 
posed interest was subject to be annulled by the substitution of a new beneficiary. 
John Hancock Mutual Life Ins. Co. v. Bedford, 36 R. I. 116, 89 A. 154; Mer- 
chants Bank v. Garrard, 158 Ga. 867, 124 S. E. 715, 38 A. L. R. 102. The action 
of the insurer and the insured on May 9th, in designating the complainant as 
beneficiary, if it is to have any effect, can only be considered as a change in the 
terms of the contract and a substitution of the complainant for the executor of 
administrator as the designated beneficiary. This substitution, it is to be noted, 1 
made subject only to the provision of the second clause, not of the first clause. 

[4] The facility of payment clause is for the benefit of the insurer to be 
exercised or not at its option; it gives a third party, to whom the insurer might 
have elected to pay the benefit, no right to compel the insurer to make payment 
to him. Providence shes Savings Bank vy. Vadnais, 26 R. I. 122, 58 A. 44. 

In Prudential Ins. Co. Roberto, Admx., 53 R. I. 415, 167 A. 139, there was 
no designated beneficiary in "ihe policy which contained a facility of payment clause 
Two actions at law to recover the amount due on the policy were brought against 
the insurer. Thereupon the insurer filed a bill of interpleader and paid into the 
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registry of the court the amount due on the policy. As the insurer had, in effect, 
waived its election of payment under the facility of payment clause, this court 
then directed payment to be made to the person it decided to be equitably entitled 
thereto. 

[5] The option of payment under the facility of payment clause cannot be 
used to defeat the purpose of the insurance; and, where the insurer fails to exer- 
cise it, the insurer is liable to the beneficiary named. Couch on Insurance, § 3lla, 
Golden v. Metropolitan Life Ins. Co., 35 App. Div. 569, 55 N. Y. S. 143. 

[6] The insurer having failed to exercise its option under the second clause, 
the complainant, the designated beneficiary, was the only person entitled to pay- 
ment, and, as in the case of a straight life insurance policy, such beneficiary is 
entitled to sue at law to erg on the policy. Doty v. Western & Southern Life 
Ins. Co., 223 Mo. App. 360, 16 S.W.(2d) 712; Williams v. Metropolitan Life Ins. 
Co. (Mo. App.) 233 S. W. 248 ; see, contra, McDaniels v. Western & Southern 
Life Ins. Co., 332 Ill. 603, 164 N. E. 192. 

|7, 8] The complainant, Capuano, has an adequate remedy at law. The 
insurer has made payment of its obligation to one not entitled. This is neither a 
release of the claim of the beneficiary nor the basis for the establishment of a 
trust in his favor of money never intended to be paid to him or for his benefit. 

The decree appealed from should be reversed and the appeal of the respon- 
dent executor is sustained to that extent. A new decree should be entered in the 
superior court dismissing the bill of complaint without prejudice to the right of 
the complainant to pursue his remedy at law, and denying the prayer for affirma- 
tive relief of the respondent Nardolillo. 

The parties may present in this court on December 21, 1934, a form of decree 
to be entered in the superior court. 


HARRISON v. CAROLINA MUT. BEN. CORPORATION OF SOUTH 
CAROLINA. No. 13954. 
Supreme Court of South Carolina. Dec. 3, 1934. 
177 Southeastern Reporter 395. 
1. INSURANCE. 


In action against mutual benefit company for refusal to issue policy pursuant 
to agreement, statute permitting suit in county wherein loss occurs held inapplic- 
able; venue being determined by law applicable to other domestic 
(Code 1932, §§ 423, 7997). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

2, INSURANCE. 

Failure of plaintiff, suing mutual benefit company for refusal to deliver policy, 
to serve company’s agent, if any, in county of forum, entitled company to have case 
transferred to county wherein service was made on officer of company at its 


home office (Code 1932, §§ 423, 7997). 
(For other cases, see Insurance, Dec. Dig. § 618.) 
\ppeal from Common Pleas Circuit Court of Sumter County; Philip H. Stoll, 


corporations 


Judge. 


Action by Leila Harrison against the Carolina Mutual Benefit Corporation of 
South Carolina. From a judgment sustaining a judgment of the magistrate’s court 
in favor of plaintiff, defendant appeals. 

Reversed and remanded, with instructions. 

Norbert A. Theodore, of Columbia, for appellant. 

M. M. Weinberg, of Sumter, for respondent. 

Carter, Justice. 

This action by Leila Harrison, plaintiff, against Carolina Mutual Benefit Cor- 
poration of South Carolina, defendant, was commenced by summons and com- 
plaint, issued from the officé of Magistrate W. M. Reynolds, Sumter county, 
September 15, 1933, and service thereof was made on the secretary of the defend- 
ant corporation at its home office in the city of Columbia, Richland county, S. C,, 
September 16 or 17, 1933. Thereafter, according to the agreed statement appearing 
in the transcript of record, the defendant served upon the plaintiff's attorney 

notice of motion, upon the call of the case for trial, “for an order moving the 
place of trial and transferring the said case to the Richland County Court or the 
Court of Common Pleas for Richland County for frial; said motion being based 
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upon the fact that the principal place of business of the defendant and the onl 
place of business of the defendant in the State of South Carolina is in Columbia, 
South Carolina of Richland County, and that the process in this action was served 
in the said County of Richland, State of South Carolina upon an officer »f,, said 
defendant Corporation, and that said action is not based upon any poik 
insurance or issued by the said defendant on the life of the plaintiff, and that the 
proper place for trial is in Richland County.” 

Thereafter the defendant filed an answer to the complaint, reserving its right, 
under the above-mentioned notice and also under another notice of motion t 
strike out certain parts of the complaint. However, no question is presented in 
the appeal regarding the last-mentioned motion. Under its answer the defendant 
denied all of the material allegations of the complaint except the allegation as to 
the corporate existence of the defendant under the laws of South Carolina, and 
the allegation that the plaintiff is a resident of the said county of Sumter. In 
addition, the defendant made the: following allegations in its answer: 

“This defendant alleges and shows in answer to the allegations of the com 
plaint that it is perfectly apparent and printed on the receipt, if such receipt dic 
plaintiff has, exactly what such receipt may be given for, namely Charter fee, 
Five ($5.00) Dollars; examination fee One ($1.00) Dollar; and registration fee 
One ($1.00) Dollar, reference to said receipt being hereby made. 

“This defendant respectful!’ shows that at no time did the plaintiff make 
application to it for membersl - and that it has received na, application from the 
said plaintiff for membership .«. the defendant corporation “i | ...5 

Based on this answer, the defendant asked for the cggpiaint to be dismissed 

When the case was called : p for trial before the said' magistrate, the magi 
trate did not, at that time, rule upon the motion to transfer the case, but ruled 
that he would hear the motion or change of venue after the trial, nunc pro tune. 
After taking the testimony, wh ch we shall hereafter refer to, the motion to trans- 
fer the case was refused, and a verdict rendered for the plaintiff against the 
defendant in the sum of $152.50. Pursuant to due notice the defendant appealed 
from the judgment in the case to the court of common pleas for Sumter county, 
and the appeal was heard by his honor, Judge Philip H. Stoll, who sustained the 
ruling and judgment of the magistrate. Thereupon, pursuant to notice the defend- 
ant appealed from the judgment of the circuit court to this court, and served 
exceptions accordingly. In appellant’s brief, counsel for appellant states, in effect, 
that the following are the points relied upon by the appellant to sustain the appeal 
from said court: That the circuit judge committed error in sustaining the magis- 
trate when the magistrate refused to transfer the case for trial from Sumter 
county to Richland county, on the ground that the principal place of the defendant 
corporation was in Richland county, and that it maintains no office and did not 
have any agents in Sumter county, and, further, that the process was not served 
upon an agent of the defendant in Sumter county, but was served on an officer ot 
the defendant in Richland county, and that there is no proof in the record that 
the defendant had a resident agent in Sumter county at the time of the commence- 
ment of the action. 

[1] The principal question to be answered is, Did the magistrate’s court in 
Sumter county acquire jurisdiction of the defendant in this case by service of the 
summons and complaint in the case upon an officer of the defendant corporation 
in Richland county where the defendant has its home office? 

Under the law of this state, suits brought against an insurance company doing 
business in this state may be brought in any county in which the loss occurrs. See 
sections 423 and 7997, Code 1932. The action involved in this case is not a suit to 
recover a loss susiained under a policy issued by the defendant, but, under the 
allegations of the complaint, the action is a suit to recover against the defendant 
damages alleged to have been suffered by the plaintiff on account of alleged w rongful 
acts of the defendant in failing and refusing to issue and deliver to the plaintiff a 
certain policy of insurance which the plaintiff alleges the defendant contracted to 
deliver. Therefore the above sections of the Code referred to are not applicable to 
this case. But, under our view, the law applicable to other domestic corporations 
doing business in this state, in determining the place of venue, is applicable to the 
case at bar. : 

[2] It is the position of appellant that the record fails to show that the defend- 
ant, at the time involved, was conducting any business in the county of Sumter oF 
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that it had an agent in the said county at the time in question and, for that reason, 
the lower court should have transferred the case to the court in Richland county 
jor trial: and it is appellant’s further position that the suit should have been 
tran. erred to Richland county because of the fact that there was no service upon 

.efendant’s agents in Sumter county but that the service was made on an officer 
of the defendant company in the county of Richland where it has its home office. 
Under our view the failure on the part of the plaintiff to serve the defendant’s 
agent in Sumter county, if defendant had an agent in said coynty, entitled the 
defendant to have the case transferred to the court in Richland county, in which 
county the service was made upon an officer of the defendant where the defendant's 
home office is located. We consider it unnecessary to pass upon the questions raised 
regarding the lack of proof to show that the defendant was conducting its business 
in the said county of Sumter, or that it had an-hgent therein at the time involved, 
and we express no opinion as to these questions 

In connection with the views expressed, we call attention to the case of Single- 
tary v. Humphrey-Coker Seed Co., 145 S. C. 539, 143 S. E. 269, 271, and to the 
uuowing language appearing in the opinion: “Under the decisions of this court, it 
is the recognized rule in this state that a domestic corporation is presumed to reside 
in any county where it maintains an agent for the transaction of its business, and 
can therefore be sued in any such county by service of process upon such agent 
therein.” In connection with the questions invc'ved, we also call attention to the 
following cases: T- ‘lor v. News & Courier, 14)! S. C. 537, 153 S. E. 571, 572; 
Bass v. Anicric Vrodaects Export & Import Ctrporation, 124 S. C. 346, 117 S. 
E. 594, 30 A. L. R. i. - ; Patterson v. Fertilizer Co., 120 S. C. 478, 113 S. E. 318; 

McGrath vy. Pieamont Mutual Insurance CU!, 74 S. C. 70, 54 S. E. 218, and 
cases therein cited. . 

It is therefore the judgment of this court that. the judgment of the lower court 
be and is hereby reversed, and that the case be!and is hereby remanded to the 
lower court, with instructions to issue an order transferring the case to the Rich- 
iand county court or the court of common pleas for Richland county for trial. 

Stabler and Bonham, JJ., and C. T. Graydon, A. A. J., concur. 


CASS v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 7742. 
Supreme Court of South Dakota. Dec. 17, 1934. 
258 Northwestern Reporter 125. 


INSURANCE. 

In action by insured to rescind agreement by which total disability clauses of 
two life policies were canceled and insurer agreed to make disability payments 
under third policy, evidence supported finding that there was consideration for 
cancellation agreement and that insured’s consent was not procured by false or 
fraudulent representations. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Appeal from Circuit Court, Davison County; R. C. Bakewell, Judge. 

\ction by Lorne R. Cass against the Pacific Mutual Life Insurance Company of 
California. From a judgment for the defendant and an order denying a motion for 
a new trial, the plaintiff appeals. 

Judgment and order affirmed. 

Roscoe Satterlee, of Mitchell, for appellant. 

Bailey & Voorhees and M. T. Woods, all of Sioux Falls, for respondent. 

CAMPBELL, Judge. 

In March, 1931, plaintiff, Cass, became afflicted with arthritis, as a result of 
which he claimed to suffer for a considerable period of time total physical disability. 
At the onset of this ailment, plaintiff owned three policies of insurance which had 
previously been issued and delivered to him by defendant company. One was an 
income policy providing a monthly indemnity of $300 per month in case of sickness 
resulting “in continuous total loss of business time,” such indemnity not to com- 
mence, however, until the disability had continued for a period of three months. 
This income policy is the one involved in other actions by this same plaintiff against 
this same defendant previously before this court. Cass v. Pac. Mut. Life Ins. Co. 
(S. D. 1934) 253 N. W. 622; Id. (S. D. 1934) 253 N. W. 626; Id. (S. D. 1934) 256° 
N. W. 120. The other two policies (which are designated in the complaint and in 
the record here as Exhibits A and B) were life insurance policies, each for the sum 
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of $5,000 and each containing a clause entitled “Permanent Total Disability Beneiit,” 
which read as follows: 

“Should the Insured, before attaining the age of sixty years and while this 
Policy is in full force and no premium thereon in default, become so disabled as to 
be totally and permanently unable to perform any work or engage in any occupa- 
tion or profession for wages, compensation or profit, or suffer the irrecoverable 
loss of the entire sight of both eyes, or the use of both hands or feet, or of one 
hand and one foot, the Company will waive the payment of future premiums and 
pay the Insured Fifty Dollars immediately on receipt of due proof of such disability 
or loss and a like sum on the first day of each month thereafter as long as the 
Insured shall live, and such waiver of premiums and payments to the Insured shall 
not affect any other benefits or values granted under the conditions of the Policy, 
provided, however, as follows: 

“Should the Insured at any time thereafter, when required by the Company, 
(such requirement, however, not to be exacted more frequently than once a year,) 
be unable to furnish due proof of the continuance of his. right to the foregoing 
benefits, the Company will discontinue the same and require the payment of any 
premiums which may thereafter become due under the conditions of the Policy, but 
no reimbursement shall be required for any premiums waived or monthly payments 
made. 

“Should the Insured, in time of war, engage in any military or naval service, 
this Benefit shall thereby be made void. 

“Should the Insured, before attaining the age of sixty years, elect to have this 
Benefit cancelled, a reduction in the annual premium of twenty-five cents for each 
Ten Dollar unit of monthly payment hereunder will thereafter be made.” 


In the summer of 1931, plaintiff’s illness continuing, he took the position that 
he was suffering continuous total loss of business time within the meaning of the 
income policy and that he was likewise incapacitated within the meaning of the 
permanent total disability clauses which were part of the two life insurance policies, 
and, accordingly, he filed claims under all three of the policies and presently (early 
in September, 1931) an adjuster for the defendant company called upon him. The 
adjuster questioned the nature and extent of plaintiff’s disability and questioned the 
liability claimed by plaintiff under each of the policies. After considerable dis- 
cussion, it was finally agreed between plaintiff and defendant’s adjuster that the 
permanent total disability clauses in the two life insurance policies should be can- 
celed and that defendant company would pay to plaintiff on the income policy the 
sum of $300 per month from the beginning of his disability to the then date (exclud- 
ing the first three months for which he was not entitled to indemnity under the 
terms of the policy) and would thenceforth proceed under the terms of the income 
policy. Accordingly, plaintiff addressed a letter to defendant company requesting 
the cancellation of such clauses in the two life insurance policies and, pursuant to 
such request on his part, the following cancellation was indorsed on each policy: 

“Pursuant to an agreement between the Company and the Insured dated Sep- 
tember 17, 1931, it is hereby understood and agreed that the Permanent Total Dis- 
ability Benefit of this Policy, shall, commencing September 17, 1931, be void and of 
no effect, and that in consideration of said voidance the premiums required under 
the conditions of this Policy shall, commencing with the premium due September 
22, 1931, be reduced to $166.50 annually, $86.60 semi-annually or $44.20 quarter- 
annually.” 


Plaintiff has ever since continued to pay the premiums on said life insurance 
policies and to pay them at the reduced rates arising by virtue of such cancel- 
lation. Defendant at that time paid to plaintiff the sum of $900, being the 
amount accrued at $300 per month under the income policy for continuous loss 
of business time. They likewise paid the sum of $300 indemnity for ensuing 
month under the income policy. Defendant then took the position that plaintiffs 
condition had become such that he no longr suffered total or continuous loss 
of business time and refused further payments under the income policy, whic! 
resulted in the litigation to which we have hereinbore referred. Defendant com- 
pany notified plaintiff in November, 1931, that he was not in their opinion 
entitled to further payments under the income policy. Plaintiff continued there- 
after to acquiesce in the contract of September, 1931, for the cancellation ot! the 
disability benefits in the two life insurance policies and made no complaint in 
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that regard until May, 1932, when he advised defendant company by letter that 
he claimed that his consent to such cancellation had been obtained by fraud. 
Defendant company immediately communicated with plaintiff, denying that 
there had been any fraud in the matter of the cancellation of said clauses. Plain- 
tiff continued to pay the premiums on the life policies at the reduced rate pro- 
vided for at the time of the cancallation agreements and said or did nothing 
further about the matter until November, 1932, when he instituted the present 
action, seeking to rescind and set aside the cancellation of the physical disability 
clauses in the two life policies upon the ground that his consent thereto had 
been obtained without consideration and by false and fraudulent representations. 
Plaintiff asked also to have said disability clauses reinstated in the respective 
life policies and to recover by virtue thereof the sum of $50 per month on each 
policy since the beginning of his illness on March 2, 1931, and asked for the 
refund of premiums paid on the life insurance policies during the period on the 
theory that during said entire period he had been so disabled as to be totally 
and permanently unable to perform any work for wages, compensation, or 
profit, etc., within the meaning of the disability clauses. 

Issues being joined, the matter came on for trial before the court without 
a jury, and findings, conclusions, and judgment were in favor of defendant com- 
pany, from which judgment and denial of his motion for new trial plaintiff has 
appealed. 

The trial court, after finding plaintiff’s consent to the cancellation of the 
physical disability clauses, further found as follows: 

“That neither the defendant company, Pacific Mutual Life Insurance Com- 
pany of California, nor its agent, T. A. Wiegand, nor anyone on behalf of said 
defendant company did, on the 17th day of September, 1932, nor at any time, 
make any false or fraudulent representations whatsoever. to the plaintiff, Lorne 
R. Cass, in connection with the said agreements made by said Cass and said 
defendant company for the cancellation of the total permanent disability clauses 
of said life insurance policies numbered 422249 and 422250. 

“V. That the plaintiff, Lorne R. Cass, made said agreements for the cancel- 
lation of disability benefits under the said two life insurance policies on said 
\7th day of September, 1932, and thereafter acquiesced in said agreements; that 
he was notified by the defendant insurance company on or about November 26, 
1932, that said company would no longer continue the payment of disability 
benefits under the said noncancellable income policy above referred to; that 
said plaintiff thereafter continued to acquiesce in said agreements for cancel- 
lation and made no claim and gave no notice to defendant company that he, 
plaintiff, did not intend to be bound by said agreements for cancellation until 
on or about May 21, 1932, when he advised defendant company by letter that 
he claimed that the cancellation of said total and permanent disability clauses 
of said life insurance policies had been obtained by fraud; that said defendant 
company immediately notified the plaintiff that it denied that such cancellation 
was obtained by fraud; that the plaintiff did nothing further about said claim 
of fraud in this matter thereafter until the commencement of this action on 
November 12, 1932; that said plaintiff has, at no time, restored to the defendant 
company, nor tendered nor offered to restore to said defendant company, the 
consideration received by the plaintiff on or about September 17, 1932, nor any 
part thereof, either conditionally or otherwise, and that the plaintiff was at all 
times involved in this action free from duress, fraud, menace, undue influence 
and disability, and that the plaintiff did not, in any event, in view of the facts 
and circumstances of this case, promptly rescind said agreements for the can- 
cellation of said total and permanent disability clauses of said life insurance 
policies. 

“VI. That the plaintiff Lorne R. Cass, was not, between the 2nd day of March, 
"931, and the Ist day of October, 1932, so disabled as to be totally and permanently 
made to perform any work or engage in any occupation or profession for wages, 
‘ompensation or profit, and was not otherwise so disabled as to be entitled to the 
permanent total disability benefits provided for in said life insurance policies num- 


bered 422249 and 422250 prior to the cancellation thereof.” 


Appellant challenges the sufficiency of the evidence to support such findings. 
We have’ somewhat pictured the general situation above and to go into further 
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detail would not be helpful. At the time of the cancellation agreement, there was 
a controversy between plaintiff and defendant as to his right to recovery under any 
of the three policies. Plaintiff had been having medical attendance for a period 
of months and had also retained an attorney, and, before agreeing to the cancella- 
tion, consulted both his medical advisor and his legal advisor. We are convinced 
that the evidence clearly supports the court in finding that there was consideration 
for the cancellation agreement and that appellant’s consent thereto was not pro- 
cured by any false or fraudulent representations. It follows therefore that the 
cancellation agreement was and is valid and must stand, and it becomes entirely 
unnecessary to examine the sufficiency of the evidence so far as concerns the last 
finding above quoted. 

The judgment and order appealed from are therefore affirmed. 

All the Judges concur. 


EXCELSIOR MUT. LIFE INS. CO. v. DAVIS. No. 4320. 
Court of Civil Appeals of Texas. Amarillo. Dec. 10, 1934. 
77 Southwestern Reporter (2d) 287. 
1. INSURANCE. 

In suit on life policy providing that it should remain in force for four weeks 
after default in payment of premiums, where petition tendered issue of full pay- 
ment of premiums but did not plead waiver or estoppel, uncontradicted evidence 
that more than four weeks elapsed between premium payments required judgment 
for defendant. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Collection of premiums by insurer with full knowledge that policy was subject 
to forfeiture kept policy in force. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

\ppeal from Potter County Court; J. M. Simpson, Judge. 

Suit by Elizabeth Davis against the Excelsior Mutual Lite Insurance Company 
Tudgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

R. Q. Mason, of Dallas, and W. J. Durham, of Sherman, for appellant. 

Henry L. Ford, of Amarillo, for appellee. 

MartTIN, Justice. 

On March 13, 1933, appellant issued a policy of insurance on the life of Henry 
White. Appellee was named therein as beneficiary. White died October 15, 1933. 
The premiums on said policy were payable 18 cents per week, which were collected 
personally by an agent of appellant. It is undisputed that these weekly payments 
were kept up until the first week in September, 1933. According to appellee, pay- 
ments were thereafter made to, and accepted by, appellant’s collecting agent at such 
time and in such amounts as made the policy in force on October 15, 1933, provided 
effect be given to the “grace period” contained in the policy. 

The following is one of the stipulations of the policy: “Grace Period. A grace 
of four weeks shall be granted for the payment of every premium after the first, 
during which time the insurance shall continue in force. If death occurs within 
the days of grace, the overdue premiums shall be deducted from the amount payable 
hereunder, but neither this concession nor the acceptance of any overdue premium 
shall create an obligation on the part of the Company to receive premiums which 
are in arrears over four weeks.” 

Appellee testified to the collection by appellant of two weekly payments in 
October, 1933, which, if applied to delinquent payments, would make the policy 
effective until midnight, October 15, 1933. Appellant’s agent denied this. 

[1] Appellee sued on the policy, alleging full payment of all premiums and 
the full performance of the insurance contract as written. The following issue 
only was submitted to the jury: “Do you find and believe from the preponderance 
of the evidence that the collection of the premiums on the dates they were col- 
lected caused the plaintiff to believe that the policy in question was in force and 
effect at the time of the death of the insured, Henry White? Answer yes or no 

The jury answered “Yes” to this, and judgment based thereon was entered 
for appellee. The issue tendered by the pleadings was one of full performance ot 
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the insurance contract. Such issue was not supported by the evidence. It uncontra- 
dictedly appears that more than four weeks elapsed from the last weekly payment 
on August 25, 1933, until the next one in October, 1933. An issue of fact appar- 
ently existed, of estoppel or waiver, but neither was pleaded. This was indispen- 
sably necessary. Scarbrough v. Alcorn, 74 Tex. 358, 12 S. W. 72; Rail v. City Nat. 
Bank, 3 Tex. Civ. App. 557, 22 S. W. 865; Upham v. Bannister (Tex. Civ. App.) 
44 S.W.(2d) 1014; Indemnity Ins. Co. of North America v. Kelley (Tex. Civ. 
App.) 44 _S.W.(2d) 756; Simms v. Mitchell (Tex. Civ. App.) 44 S.W.(2d) 1056. 

{2] Though the testimony raises an issue that appellant collected premiums 
with full knowledge that the policy in question was subject to forfeiture, still 
appellant vigorously insists that it was entitled to a peremptory instruction. In 
reply to this, we quote the language of a Supreme Court case: “The time has not 
come in this state when an insurance company, whether fraternal or otherwise, 
can, with knowledge that a policyholder has forfeited his right of protection, vol- 
untarily accept and retain the premium which the insured has paid, as was done 
in this instance, without also keeping in full force and effect the liability of said 
insurance company under said policy. Particularly is this true where the premium 
is retained with the knowledge of facts constituting a forfeiture and returned 
only after the death of the insured. One who places his bets after the dice are 
thrown is sure to win. It is too evident for words that, had Bailey lived, no for- 
feiture would have been claimed or sought. But Bailey died, and the premiums 
were returned. Insurance companies cannot so gamble on the lives of their policy- 
holders. Having accepted the wager in accepting the premium, the order was bound 
by the consequences.” Bailey v. Sovereign Camp, W. O. W., 116 Tex. 160, 286 
S. W. 456, 458, 288 S. W. 115, 47 A. L. R. 876. 

Because the judgment rendered in this case is without proper pleadings to 
support it, we are compelled to reverse and remand, and it is accordingly so 
ordered. 

Reversed and remanded. 


BUFORD v. SOUTHWESTERN LIFE INS. CO. et al. No. 11491. 
Court of Civil Appeals of Texas. Dallas. Nov. 3, 1934. 
Rehearing Denied Dec. 8, 1934. 
77 Southwestern Reporter (2d) 318. 
2. INSURANCE. 

Wife who was beneficiary of life policy was entitled to be reimbursed for 
premiums paid out of her separate estate to keep policy alive, and had equitable 
lien on policy and funds derived therefrom superior to rights of insured. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from District Court, Dallas County; Geo. L. Davenport, Judge. 

Suit in nature of bill of interpleader by the Southwestern Life Insurance 
Company against Addie C. Buford and another. From the judgment, Addie C. 
Buford appeals. 

Affirmed in part, reversed and remanded in part 

Thompson, Knight, Baker & Harris, Pinkney Grissom, and W. J. Rutledge, 
Jr, all of Dallas, for appellant ‘ 

McBride, Hamilton, Lipscomb & Wood, O. F. Wencker, and Mike T. Lively, 
all of Dallas, for appellees. : 

Bonp, Justice. 

On October 16, 1915, the Southwestern Life Insurance Company issued a 
policy of life insurance in the sum of $4,000 on the life of Jesse Elmer Buford, 
payable to his wife, Addie C. Buford, subject to the right of the insured at anv 
time to change the beneficiary, and it stipulated, among other provisions, for 
the payment to the insured the cash surrender value of the policy on its delivery 
and cancellation. At the time of the institution of this suit, the amount of the 
cash surrender value of the policy, less an existing indebtedness due to the 
company, was the sum of $649.47. 

The insured, under the terms of the policy, notified the company of his 
desire to surrender and cancel the contract, and accept the cash surrender value 
in full settlement of the obligation, as did also the beneficiary, and asserted an 
insurable interest in the life of the insured, an assignable interest in the policy, 
and held the policy as security for an indebtedness against the insured. The 
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adverse contentions of the insured and the beneficiary over the policy and the 
rights flowing from it culminated in the insurance company filing suit in a 
district court of Dallas county in the nature of a bill of interpleader, alleging 
that the sum of $649.47 is the amount due as the cash surrender value of the 
policy after deducting the company’s prior claim for money loaned thereon: 
that it was ready, able, and willing to pay the amount due, extend, according to 
the terms of the policy, the rights, privileges, and obligations to the one legally 
entitled thereto, but, on account of the contending claims of the insured and the 
beneficiary, it was unable to determine without hazard to itself the respective 
claims of the parties to the policy and the cash due thereunder. So, to avoid 
the danger of having to pay twice, the insurance company tendered into court 
the cash, and asked that the two adverse claimants be required to interplead 
and set up their respective claims to the end that the court determine which of 
the claimants is entitled to the fund, or how the same should be divided between 
them, and to cancel the policy of insurance. 

The defendants filed answer: 

Addie C. Buford, appellant, entered a general demurrer, general denial, and 
specially alleged that she has an insurance interest in the life of the insured, 
in that, she is his wife, the designated beneficiary in the policy of insurance, and 
a creditor of the insured in a sum in excess of $7,000; that, since April 27, 
1923, she has paid the premiums to maintain the policy in full force, far in excess 
of the amount of cash tendered by plaintiff into court, for which she has an 
equitable lien on the policy and all values accruing thereunder; that the insured 
did assign and transfer by delivery to her the policy of insurance as security for 
the indebtedness, and she, in turn, delivered it to the plaintiff, subject only to the 
right of the plaintiff to collect the amount due to it for an extended loan; and 
that her rights in the policy are superior to any rights of the insured. She sought 
to recover her debt against the cross-defendant, Jesse Elmer Buford, to establish 
her rights to the insurance policy, and to the benefits due and payable thereunder, 
including the cash tendered into court. 

The cross-defendant, Jesse Elmer Buford, by pleadings and evidence, joined 
issue only with the defendant Addie C. Buford, entered a general denial to her 
petition, and specially alleged that he is not indebted to her in any amount; that 
he made no assignment, transfer, or delivery of the policy to her; that on account 
of recited statement of facts, disclosing legal cruelty, and signifying acts as to 
endanger and threaten his life, limb, and health as to render their further living 
together insupportable, he left his wife, Addie C. Buford, for parts unknown to 
her: and that as, between them, he is entitled to all the money tendered into court 
by plaintiff, for the reason that the policy belongs to him, he having paid the pre- 
miums, surrendered the policy to the company for cancellation, and, under its 
terms, the cash value is payable to the insured. He seeks to have the policy can- 
celed, the money tendered into court paid over to him, and the relief prayed for 
by his wife be denied. 

_ The court submitted the case to a jury, and, in response to special issues, the 
jury made the following findings: (1) That Jesse Elmer Buford did not deliver 
the policy of insurance, issued by the Southwestern Life Insurance Company upon 
his life and involved in this suit, to Mrs. Addie C. Buford as security for any 
indebtedness due by him to her; and (2) that Jesse Elmer Buford owed Mrs. 


Addie C. Buford the sum of $182.31 “for moneys advanced by her to or for him 
out of her separate property.” ; 


Obviously, the findings of the jury do not determine the issues involved in this 
case as to the amount of money due by Jesse Elmer Buford to Addie C. Buford nor 
the amount Addie C. Buford paid out of her separate funds to the Southwestern Life 
Insurance Company as premiums to maintain the policy of insurance in force. These 


— are clearly reflected in the pleadings, and are fully supported by substantial 
evidence. : 


_ Based upon the findings of the jury, the court entered judgment, accepting the 
interpleader and discharging the Southwestern Life Insurance Company from any 
further liability under the policy, and, further, that the fund tendered into court 
was $649.47; that the cross-defendant, Jesse Elmer Buford, recover all of the 
money tendered into court, both as to the insurance company and the appellant: 


that appellant recover against Jesse Elmer Buford the sum of $182.31; and that all 
costs be taxed against the fund. 
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Appellant, in due time, presented exceptions to the charge of the court, chal- 
lenging its action in limiting the submission in special issue No. 2 as to the amount 
esse Elmer Buford was indebted to her “for moneys advanced by her to or for 
him out of her separate estate,” and in refusing to peremptorily instruct the jury 
on the uncontroverted legal testimony to find in her favor against the defendant 
Tesse Elmer Buford upon notes and checks aggregating in excess of $7,500, and, 
furthermore, in a motion for new trial, among other things, challenge the cor- 
rectness of the judgment rendered on the jury’s verdict, limiting her recovery 
alone to the sum of $182.31 against the other defendant, refusing her a right to a 
division of the money tendered by the plaintiff into court, or a lien thereon for the 
amount found by the jury she had advanced “to or for” the codefendant out of 
her separate estate, and decreeing to the defendant, Jesse Elmer Buford, the entire 
fund. 

The evidence on which appellant’s contentions are based shows that in 1912 
Jesse Elmer Buford and Addie C. Buford were married and continued to live 
together, with some intermission, until February 23, 1927, when Mr. Buford left 
his wife permanently with intention of never returning. During most of their 
married life, Mr. and Mrs. Buford were employed in separate and distinct occu- 
pations, and, at times, Mrs. Buford would aid her husband in the carrying on of 
his business, drawing a salary from him for such employment. Mr. Buford was 
conducting a commercial business college in the city of Dallas, and, during the 
early years of their married life, the earnings of the college, together with Mr. 
and Mrs. Buford’s individual salaries, were deposited in a banking institution to 
their joint account, and used for the school and family living expenses, but, in the 
latter years, since 1924, with the knowledge of the husband, the bank account stood 
in the name of the wife. In 1917 to 1922, Mrs. Buford came into possession by 
inheritance from her father’s estate, of at least $3,500, which she invested and 
reinvested in real property and other securities, and consistently held same intact 
from the community earnings. 


It is admitted in evidence that on October 6, 1924, Jesse Elmer Buford left his 
wife with the avowed intention of never coming back, turning over to her all of 
the community property and granting to her full power and authority to do with 
it as she pleased, however, in a few weeks after leaving, he did return, renewed 
his marital relations, and remained to live with his wife until their final separa- 
tion, February 23, 1927, and from that time hence the property and fund stood in 
the name of the wife. Mrs. Buford paid out of funds in her possession the insur- 
ance premiums in excess of the cash tendered into court and were paid in the 
absence and without the knowledge or consent of her husband in order to keep 
the policy alive, and Mr. Buford personally paid none of the premiums, he being, 
at the time, in the state of Florida and not in communication with his wife. 


Mrs. Buford testified that from time to time, enumerating dates and figures, 
she, out of her separate estate, loaned to her husband sums of money, and paid 
out for his account to his various creditors a sum aggregating more than $7,500; 
that on October 26, 1923, her husband executed and delivered to her, which she 
claims was for money advanced to him, a note, identified and offered in evidence, 
for the sum of $500, and, on January 16, 1924, her husband executed another note, 
identified and offered in evidence, for the sum of $6,000, and a chattel mortgage, 
identified and offered in evidence, on the college equipment as security for the 
above indebtedness. Neither of the notes has been paid. 


_ Mrs. Buford further testified that from 1923 to the time of the institution of 
this suit, she has paid, out of her separate funds, to the Southwestern Life Insur- 
ance Company the annual premiums on the policy, exhibiting and tendering into 
court the company’s receipts therefor, aggregating more than the cash surrender 
value of the policy to maintain it in full force and effect, and that the insured 
assigned and transferred by delivery the policy as security for the indebtedness due 
to her, and the premiums paid by her to the insurance company. 


Mr. Buford denied the existence of any indebtedness due by him to appellant, 
denied the assignment, transfer, and delivery of the policy of insurance to her as 
security for any indebtedness, and denied the payment of any annual premium by 
her to the insurance company out of her separate estate. He did, however, admit 
the execution of the $500 note, the $6,000 note, and the mortgage, and, over appel- 
lant’s objection, he was permitted to testify that, quoting, “Mrs. Buford had been 
persistently after me to get all the property in her name on the pretext, as she 
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explained, that we were being sued occasionally. * * * Her contention was 
that if the property was all in her name a judgment would not attach to it. And 
I demurred to it to the extent of pretending to forget it. She reminded me on the 
second occasion that I had not done it; and on the third occasion, one evening, 
like a bolt out of the blue she attacked me with a broom, the handle of the broom, 
aid beat me most unmercifully. After she had completed her tirade she said, 
‘Well, now I guess you will execute me a note and mortgage like I have tried to 
get you to,’ and I did. I executed the note and signed it; executed the mortgage 
and signed it; had it recorded.” He also testified that the $500 note was executed 
as a salary indebtedness due and to be paid to his wife for labor done by her 
in the college, and was executed by him under circumstances amounting to duress. 
He further testified that on February 23, 1927, he left his wife and went to the 
state of Florida with no intention of returning, leaving the community property 
to his wife; that his leaving and not returning home was due to his wife’s 
uncanny conduct toward him; and that the premiums on the policy were paid by 
his wife out of community funds he left with her. 

[1, 2] We think it is evident that Mrs. Buford made out a prima facie show- 
ing that the premiums were paid out of her separate property, and, if the testi- 
mony of Mr. Buford raised the issue that the premiums were paid out of com- 
munity funds, the issue of fact is deemed to have been waived, sitce it was not 
submitted to and passed upon by the jury. In the case of Ormsby v. Ratcliffe, 117 
Tex. 242, 1 S.W.(2d) 1084, 1085, the rule is well stated that, “when the omitted 
issue constitutes a complete ground of recovery, or a complete defense, a failure 
to request a submission of that issue waives said ground of recovery or said 
ground of defense.” So, in the instant case, if the evidence raised the issue of 
whether the funds standing in the name of the wife from which the premiums 
were paid was commiunty, it was incumbent on the defendant Jesse Elmer Buford 
to have requested and have submitted to the jury the issue involving the payment 
of the premiums by the defendant Addie C. Buford out of community funds, and 
have a finding to that effect, to overcome the prima facie presumption that they 
were paid by Mrs. Buford out of her separate estate, otherwise, the defendant, 
Mr. Buford waived the issue. Therefore, in the light of the record, we must 
assume that the premiums were paid by appellant out of her separate estate, and, 
as she was the wife of the insured, and the beneficiary in the policy, she had an 
insurable interest in her husband’s life during their marital relationship, and had 
the right to be reimbursed, at least, for the amount she paid to keep the policy 
alive, and, having this right, she has an equitable lien on the policy and the funds 
derived therefrom superior to the rights of the insured. Hatch v. Hatch, 35 Tex. 
Civ. App. 373, 80 S. W. 411; Journeay v. Journeay (Tex. Civ. App.) 70 S.W.(2d) 
472. 

Appellant submits no assignment as to the action of the trial court in accept- 
ing the interpleader and discharging the Southwestern Life Insurance Company 
from further liability under the policy; no fundamental error is reflected in the 
record and the evidence and findings of the jury being replete, to sustain the 
court’s action, therefore the judgment as to the appellee Southwestern Life Insur- 
ance Company should be affirmed. 

Therefore, the judgment of the lower court as to appellant and the appelle« 
Tesse Elmer Buford is reversed and the cause remanded, and, as to the appellee 
Southwestern Life Insurance Company, the judgment is affirmed. 

Affirmed in part; reversed and remanded in part. 


STALNAKER v. LINCOLN NAT. LIFE INS. CO. OF FORT WAYNE, IND. 
No. 7992. 
Supreme Court of Appeals of West Virginia. Dec. 18, 1934. 
177 Southeastern Reporter 615. 
1. INSURANCE. 


When premiums on life policy have been changed from annual to quarterly 
basis by insured’s action accepted by insurer, payments cannot be placed back on 
annual basis so as to bind insured to make premium payments calculated on that 
basis, unless insured expressly or impliedly consents thereto. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. INSURANCE. 
Where life policy provided that insured could resume premium paymeut at any 
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time policy was in effect under automatic premium loan provision, and premiums 
had been last paid on quarterly basis, insurer demanding premium payment cal- 
lated on annual basis as condition to continuing policy in effect could not declare 
policy lapsed or forfeited for insured’s failure to meet such excessive demand. 
(For other cases, see Insurance, Dec. Dig. § 365[2].) 
Syllabus by the Court. 

When premiums upon a policy of life insurance have first been paid upon 
an incl basis, and later, by the action of the insured accepted and acted upon 
by the insurer, premium payments have been changed to a quarterly basis, such 
payments cannot be placed back upon an annual basis so as to bind the insured to 
make | vayment of premiums calculated upon that basis, unless the insured expressly 
or impliedly consents thereto. 

2. When a policy of insurance provides that insured may resume the payment 
f premiums at any time the policy is in effect under the automatic premium loan 
provision thereof, and premiums have been last paid upon a quarterly basis, if 
the company demands a premium payment calculated upon an annual basis as a 
ondition to continuing the policy in effect, it cannot declare the policy lapsed 
forfeited upon failure of the insured to meet such excessive demand. 

Error to Circuit Court, Kanawha County. 

Proceeding by notice of motion by Eulah Evelyn Stalnaker against the Lincoln 
National Life Insurance Company of Fort Wayne, Ind. To review action of trial 
urt in setting aside verdict for plaintiff, plaintiff brings error. 

Action of trial court reversed, and verdict reinstated and judgment rendered 
thereon. 

E. E. Robertson and Lillian S. Robertson, both of Charleston, for plaintiff 
error. 

Mohler & Peters and H. L. Snyder, Jr., all of Charleston, for defendant in 
error. 

Kenna, Judge. 


Kulah Evelyn Stalnaker brought notice of motion in the court of common 
pleas of Kanawha county against the Lincoln National Life Insurance Company of 
Fort Wayne, Ind., on a life insurance policy issued jointly to her and her husband, 
William C. Stalnaker, in the amount of $5,000, and providing that the survivor 
should * the beneficiary of the first to die, William C. Stalnaker died August 13, 
1932. The issues were made up by appropriate pleas and specifications of defense 
to raise the questions. hereinafter discussed, and, after a trial to a jury and ver- 

t for the plaintiff in the sum of $4,008.10, representing the face of the policy 
se the indebtedness forming a lien against it in the amount of $991.10 had been 
deducted, the trial court, on motion, set aside the verdict as being contrary to the 
law and the evidence. From this action of the trial court, the plaintiff below pro- 

‘utes this writ of error. 

The policy of insurance in question was issued December 21, 1920, and at the 
leath of William Carl Stalnaker had been carried for something less than twelve 
years; the annual premium being $161.60. The policy was carried on an annual 
premium basis until December, 1929, when an irregular premium was accepted by 
the company carrying the policy to February 21, 1930. The insured then elected to 
pay the premiums on a quarterly basis, and such payments were received or 
credited hy the company until July 2, 1931, when a quarterly premium was credited. 
On October 5, 1931, the current premium not having been paid, the cash sur- 
render value of the policy was entirely absorbed by the loans against it for actual 
money borrowed by the insured, and by premiums for extended insurance advanced 

the company under the automatic premium loan feature of the policy. In this 
state of the policy, by its terms it was forfeitable upon thirty days’ notice to the 

nsured telling them that at the end of the thirty days the liability of the company 
under the policy would terminate by reason of the exhaustion of all value and the 
failure to pay premiums. The policy expressly provides that during the extended 
lmtrance the insured may at any time resume the payment of premiums. Through 
mdvertence occurring in the home office of the company, however, this situation 
Wa8 not discovered on October 4, 1931, and the notice of expiration was not 
mailed to the insured until May 15, 1932. On that day there was mailed to the 
insured from the home office of the company a notice telling them that on June 
3, 1932, by reason of the fact that the indebtedness against the policy equaled its 
cash surrender value, all of their rights under the policy would terminate, unless 





1012 ‘The Insurance Law Journal, Vol. 84 [ May, 1935 


premium payments were resumed in the interim. This notice contained no state- 
ment of the amount necessary to carry the policy further. However, at about the 
same time, the home office notified the local agent of the company of the situa- 
tion, and instructed him to collect the sum of $91.16 from the insured prior to 
June 15, 1932, in order to prevent a forfeiture of the policy. A regulation of the 
company introduced in evidence is to the effect that its agents are not to receive 
any less than the sum named in instructions issued under these circumstances. 
These instructions were communicated to the insured, and the sum of $91.16 to 
carry the policy to February 21, 1933, was demanded by the local agent. There is 
testimony indicating that the insured protested against the demand for $91.16, and 
stated their willingness to pay the quarterly premium amounting to $42.88, in 
order to keep the policy alive. The suggestion of the payment of the quarterly 
premium by the insured is denied by the cashier of the local office to whom the 
offer is testified to have been made. 

The testimony of the cashier in the local office is that he could not have, 
under the circumstances, accepted the quarterly premium, but was required to col- 
lect the sum of $91.16. Letters were sent by the local office under date of May 
19th and June 10th, calling attention to the fact that the policy would be lapsed 
on June 15th, unless the sum of $91.16 was paid. On June 22d, a letter was 
addressed to the Stalnakers notifying them that the policy had lapsed and inclosing 
reinstatement forms. On June 29th reinstatement forms were signed by both Stal- 
nakers and were sent to the local agent along with a check of $91.16 signed by 
Celia E. Hutton, Mrs. Stalnaker’s sister, who had loaned them the money. The 
testimony is to the effect that this check was actually drawn on June 27th, and 
Mrs. Stalnaker testifies that she did not know that the check was connected with 
the reinstatement forms which were signed, but supposed that it was a payment, 
during the grace period, of the demand of the company to keep the policy in 
effect upon payment of that sum. On June 30, 1932, a receipt from the branch 
office was issued for the check for $91.16. July 27, 1932, the cashier of the local 
office wrote to William C. Stalnaker informing him that his application for rein- 
statement had been rejected by the company, but that Mrs. Stalnaker’s had been 
accepted, and offering to retain the policy in effect as to Mrs. Stalnaker on the 
basis of an annual premium of $99.45, and telling him that, together with the then 
loan value of the policy, the money in suspense in the company’s hands was suf- 
ficient to carry the policy on Mrs. Stalnaker to December 21, 1932. The letter 
requested that the company be informed as to the course the insured desired to 
take. A check was introduced in evidence drawn by defendant company to the 
order of William C. Stalnaker for $91.16 as a refund of the amount paid by the 
Stalnakers on, their application for reinstatement of the policy. Mrs. Stalnaker 
denied that the name “William C. Stalnaker,” as indorsed upon this check, was in 
her husband’s writing. 


The testimony altogether fails to make clear the exact reason for demanding 
of the Stalnakers the payment of the sum of $91.16 to constitute the resumption ot 
payment of premiums. Isaac McNeel, the cashier of the local branch office of the 
company, testified that he did not figure what the amount of $91.16 represented, 
but that his understanding was that it represented the balance of a current pre- 
mium on an annual basis. He testified that, after the home office had instructed 
him to collect $91.16, he would not have been allowed to receive payment of pre- 
miums on a quarterly basis. Martin D. Johnson, the chief accountant for the com- 
pany, to whose attention the error of the company had been drawn about the Ist 
of July, 1932, after the notices demanding the payment of $91.16 had been sent to 
the insured, testified concerning it, in part, as follows: 

“Q. When you wrote Mr. McNeel and asked him to collect $91.16, did you tell 
him when that would pay the policy premium to? A. The regular form telling 
him the minimum to collect was $91.16, provided the regular form showing the 
last charge shows the minimum to collect $91.16, and that minimum is always for 
the balance of the current policy year. 


“Q. Then that $91.16 would not have carried it anywhere? That was simply 
back payments? Is that it? A. That is correct. 


“Q. And had they paid that, their policy would still have lapsed? Is that true? 
A. That is right. E ‘ 
“Q. You figured that it took $91.16 to pay» what they owed you from October 
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Sth 1931 to June 15th 1932? A. It wouldn’t have taken exactly $91.16; taken a 
little less than that. . 

“Q. But that was what this was for? That was to pay up what was back? 
A. No, that notice was not mailed with that intent, no. 

“Q. What was this $91.16 for? A. This was for the balance of the then cur- 
rent policy year, the way the records then stood. 

“Q. That would have carried the policy to what date? A. February 21st 1933. 

“Q. Then you did not request of these people to make any payment of what 
you now claim is back at all, did you? A. No, because they let the policy lapse; 
they never made the demand for that coverage of free insurance. 

~*“Q. And you were willing to accept $91.16 and carry it on to February 21st 
1933? Is that right? A. I won’t say that we would have accepted that, no.” 

The mistake made by the company in failing to notify the insured October 5, 
1931, that the policy would lapse within thirty days because of the exhaustion of 
the cash surrender value and because of the nonpayment of premiums was never 
taken up in any way with the insured nor explained to them. 


In this state of the record, the plaintiffs in error contend, first, that a for- 
feiture of the policy cannot be based upon the failure of the insured to meet the 
demand of the company for the payment of $91.16, for the reason that that sum 
of money did not, under any circumstances, represent a correct calculation of 
premiums, and was far in excess of the quarterly premium that the insured had 
elected to pay and which constituted the maximum that the company could expect 
to receive in the form of a resumed payment of premiums; second, even if the 
$91.16 be admitted to be a justified demand from the company, that the insured 
paid into the branch office on or about June 29, 1932, the sum of $91.16, and that the 
company had received payment of the amount demanded within the thirty days of 
grace after the lapsing of the policy, no matter if that sum is to be regarded as 
having been paid in connection with their application to reinstate the policy as 
lapsed. The defendant, on the other hand, contends that the action of the trial 
court in setting aside the verdict against it was justified, because, first, the policy 
in fact had lapsed on October 5, 1931, for the nonpayment of premiums and the 
total absorption of its cash surrender value, and that thereafter all liability of the 
company was completely and absolutely terminated on the 15th of June, 1932, upon 
the maturity of the thirty days’ notice given, there being no grace accorded upon 
demand for this sort of payment; and, second, that, after the notice which 
matured on June 15th, the termination of the policy was complete, and that this 
fact was confirmed and agreed to by Stalnaker upon the filing of his application 
to reinstate the policy, and the acceptance back by him of the company’s check 
for $91.16 deposited with that application. 


{1, 2] In our opinion, in this state of the record, the first question to be con- 
sidered is whether the company was justified in its demand for the payment of the 
sum of $91.16 as a resumption of premium payments under the policy. By the 
express provisions of the policy contract, the insured had the right at that time to 
resume the payment of premiums. The instructions of the home office of the com- 
pany, as well as the testimony of its cashier in its West Virginia branch office, 
prove that the company would not have accepted at that time less than the amount 
that it demanded. Therefore, if the company was demanding more of the insured 
than it was justified in asking as a resumption of premium payments, its demand 
was excessive, and the policy cannot be lapsed nor forfeited on account of the 
failure of the insured to meet it. Covenant Mut. Life Ass’n v. Kentner, 188 II. 
431, 58 N. E. 966; Knott v. Security Mut. Life Ins. Co., 161 Mo. App. 579, 144 
S. W. 178; Benjamin v. Mutual, etc., Ass’n, 146 Cal. 34, 79 P. 517. 

Under the policy contract, it is optional with the insured to pay premiums on 
an annual basis or, on an anniversary date of the policy, to elect to pay on a semi- 
annual or quarterly basis. In this case, the insured had exercised their right, and 
had changed from an annual to a quarterly basis of paying premiums. This change 
had been ratified by the company by the acceptance of a number of quarterly pay- 
ments. After the change, the premiums actually paid by the insured were all on 
a quarterly basis. The company contends that it had the right, without request 
Irom the insured, to put the policy back on an annual premium basis, because, in 
crediting a premium under the automatic premium loan provision of the policy, it 
was cheaper to credit it on an annual basis than to credit it on a quarterly basis. 
It would justify its conduct in going back to an annual basis by saying that it did 
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so for the benefit of the insured. We do not believe that the company is the judge 
of this question. The insured here now complain that its conduct was a_ prejudice 
instead of a benefit. The company, in effect, represented to the insured that the 
provisions of the policy would be operative until June 15, 1932. The insured had 
the right to resume premium payments at any time before that date. The resump- 
tion of payment of premiums naturally means payment in the manner that the 
insured was at the time accustomed to making. These were quarterly payments 
it appearing from the ledger sheet introduced by the witness Johnson that both 
the premiums paid in cash and the credits of premiums made by the compan 
under the automatic premium loan provision were last put through the books of 
the company on a quarterly basis. It would therefore appear that the company did 
not make an attempt to revert to an annual basis of premium payment until the 
question of the lapsing of the policy arose. We are of opinion that at this time 
the payment of the current quarterly premium of $42.88 to keep the policy in effect 
would have been the correct demand for the company to make. Instead, it 
demanded more than twice that sum. The policy clearly contemplates that the 
insured shall have, before the policy is declared forfeited or lapsed, information 
concerning the correct status of the policy and full opportunity to resume th 
payment of premiums upon a correct basis. This we do not believe the insured in 
this case received. Not having received it, we are of opinion that no forfeiture nor 
lapse of the policy could be declared by the company on account of the failure 
of the insured, misinformed as they were as to the circumstances and the amount 
to be paid, to resume the payment of premiums. 

3ut the company asserts that, when the insured both signed applications for 
reinstatement and paid in the amount demanded, they agreed to and meets in 
the forfeiture and lapsing of the policy upon which those applications were based. 
We do not believe that this result follows. Obviously, the applications for gi 
statement were based upon a belief on the part of the insured that the policy ha 
lapsed and been forfeited. As a matter of fact, it had not been. The esplicaiion 
for reinstatement and the money paid thereunder evidence a determination on the 
part of the insured to retain the benefit of the policy even in view of the too great 
demand made by the company. If the company, in the circumstances, catinot take 
advantage of the lapsing of the policy due to its erroneous demand upon the 
insured, then it certainly can gain no benefit from the applications for reinstate- 
ment, which were brought about by the erroneous belief that the policy had 
lapsed. Aiken v. Atlantic Life Ins. Co., 173 N. C. 400, 92 S. E. 184; Mutual, etc, 
Ass’n v. Hamlin, 139 U. S. -" 11 S. Ct. 614, 35 L. Ed. 167; Lovell v. St. Louis 
Mut. Life Ins. Co., 111 U. 264, 4 S. Ct. 390, 28 L. Ed. 423. Under what we 
believe to be the law applicz able to the state of the facts shown by this record, the 
actual payment by the insured of the $91.16 becomes immaterial, because the 
demand for that amount on the part of the company as a resumption of premium 
payments was not justified. 

On the basis of what has been said, we believe that the trial court erred iu 
setting aside the verdict in favor of the plaintiff, and its action in that respect 
will therefore be reversed, the verdict reinstated, and judgment entered here on the 
verdict of the jury. 

Reversed and rendered. 


CHITTUM et al. v. COMMONWEALTH LIFE INS. CO. No. 7902. 
Supreme Court of Appeals of West Virginia. Dec. 22, 1934. 
177 Southeastern Reporter 782. 
INSURANCE. 
Delay in issuance of life policy caused by insurer’s agent’s failure to correctly 
fill in blank application held not to give right of action in tort against insurer, 
where applicant was killed before delivery of policy. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 
Syllabus by the Court. 

Delay in the issuance of a life insurance policy, caused by the failure of the 
agent of the insurance company to correctly fill in a blank application the ges 
does not give a right of action in tort against the insurance company, where the 
applicant was killed before the delivery of the policy. 

Error to Circuit Court, Kanawha County. 
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Life | Chittum et al. v. Commonwealth Life Ins. Co. 1015 


Action by Charles O. Chittum and others against the Commonwealth Life 
Insurance Company. Judgment for plaintiffs, and defendant brings error. 

Judgment reversed, and case remanded. 

Taylor & Taylor, of Charleston, for plaintiff in error. 

R. H. Casto, of Logan, for defendants in error. 

KENNA, Judge. 

Charles O. Chittum and Cecelia C. Chittum brought this action before M. H. 
Thayer, a justice of the peace in Kanawha county, for $200, which they sought to 
recover as damages for a wrong. The justice having found for the defendant, 
plaintiffs appealed to the court of common pleas of Kanawha county, and there 
was a judgment based upon the verdict of a jury for $200 in favor of the plain- 
tiffs. The circuit court of Kanawha county having refused the application of the 
defendant, Commonwealth Life Insurance Company, for a writ of error, the appli- 
cation was granted in this court, and now comes on for decision. 

The record shows that on July 2, 1933, one J. C. Schwartz, a solicitor of 
business for the defendant, Commonwealth Life Insurance Company, took three 
applications for policies of life insurance each in the sum of $200 upon the chil- 
dren of Mr. and Mrs. Chittum, Lelia, L., age 7, Gallia, age 11, and Charles, age 
12. The applications were dated July 3, 1933. On the application of Gallia and 
Charles, the question, “When last sick?” was answered “1930,” and the question, 
“Of what disease?” was answered “Mumps.” On the application of Lelia, the 
answer to the one was “1932” and to the other, “Cold, fully recovered.” A small 
premium was paid and accompanied the applications. When these applications 
reached the home office of the company, the policies on the lives of Gallia and 
Charles were issued in due course. That of Lelia was held up, and, before the 
delivery of the policy upon her life, she was struck by an automobile on July 18, 
1932, and died the following day. The purpose of this action is to hold the com- 
pany responsible as for a tort in the amount of the policy that is claimed should 
have been issued on the life of Lelia; the plaintiffs contending that, had it not 
been for the negligence of the defendant’s agent in filling in the application forms, 
a binding and valid policy would have been issued and delivered upon the life of 
the child prior to the date of her death. 

This question in all of its material respects has been before this court hereto- 
fore in the case of Thornton v. Order of Mechanics, 110 W. Va. 412, 158 S. E. 
507, 509. In that case, the plaintiff was a member of the defendant’s local council 
in the city of Huntington, and had, on December 6, 1927, been examined by its 
examining physician, and on the following day made application for $1,000 through 
defendant’s local insurance agent, paying the required premium. Instead of mailing 
the application to the chief examiner of the defendant, it was sent by the agent 
to one Dr. Junghams, who received it on December 13th at Parkersburg, W. Va., 
and who sent it to the chief examiner for defendant in Fort Worth, Tex. Plaintiff 
died on December 15th without the policy having been delivered. Plaintiff's admin- 
istrator brought an action in tort.to recover in the amount of the face of the 
policy because of the defendant’s negligence in not forwarding the application 
promptly and directly to its chief examiner. There was a demurrer to the evi- 
dence upon which the court found for the plaintiff, and, upon writ of error, the 
case was reversed. This court held that the personal representative could not sue 
hecause the estate of decedent had no interest, and, from a strictly technical con- 
struction of that opinion, it might be said that no other question was decided. 
However, the court reviewed the opinions of other courts in which it had been 
held that negligence actions lie against insurance companies under substantially the 
same facts as those there shown and based upon substantially the same reasons as 
were contended for by the plaintiff. In the opinion, it is expressly stated: “The 
theory advocated by appellee is such an innovation on established insurance law 
that this court is not prepared now to accept it.” That opinion is referred to for 
an exposition of the principles underlying the court’s refusal to follow the theory 
that a tort action could be maintained against an insurance company for delay in 
issuing a policy. It is not thought necessary in this case to again review those rea- 
sons, but, basing our opinion upon what is therein set forth, the judgment now 
before us will be reversed, the verdict set aside, and the case remanded. 

Reversed and remanded. 
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ACCIDENT 


INTER-OCEAN CASUALTY CO. v. ALFORD. No. 23839. 
Court of Appeals of Georgia, Division No. 1. Dec. 17, 1934. 
177 Southeastern Reporter 816. 
INSURANCE. 


Where two policy provisions are absolutely repugnant to one another, pro- 
vision most advantageous to insured will be enforced and other provisions 
ignored. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Insured held entitled under health policy to recover under policy provision for 
monthly sickness benefit of $100, notwithstanding subsequent policy provision author- 
ized insurer to release itself from further liability by paying $200, since conflict 
lhetween provisions required enforcement of provision most favorable to insured to 
exclusion of conflicting provision. 

(For other cases, see Insurance, Dec. Dig. § 173.) 

INSURANCE. 

In suit on health policy, verdict for insured held properly directed, under evi- 
dence, as against defense of release of insurer from liability by acceptance and cash- 
ing of checks designated “in full satisfaction.” 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Syllabus by the Court. 

“If one provision of a policy is absolutely repugnant to another provision, the 
one a advantageous to the insured will be enforced, while the other provision 
will be ignored.” Under this ruling and the pleadings in the instant case, the 
answer of the defendant failed to set forth a legal defense, and the court properly 
sustained a demurrer thereto. 

There being no cross-bill of exceptions or assignment of error on the allow- 
ance of the amendment to the answer of the defendant, the legality of such allow- 
ance is not passed upon. However, the affirmative defense alleged in the amend- 
ment was not sustained by proof, and, under the evidence submitted, the court 
properly directed a verdict for the plaintiff. 

Error from Superior Court, Muscogee County; C. F. McLaughlin, Judge. 

Suit by S. M. Alford against the Inter-Ocean Casualty Company. Judgment 
for plaintiff, and defendant brings error. 

Affirmed. 

Love & Fort, of Columbus, for plaintiff in error. 

Jos. O. McGehee, of Columbus, for defendant in error. 

Broy.eés, Chief Judge. 

S. M. Alford filed suit against the Inter-Ocean Casualty Company on an insur- 
ance policy to recover certain sick benefits. The defendant answered, and the plain- 
tiff demurred to the answer. Plaintiff's demurrer was sustained, and to this judg- 
ment the defendant company excepted pendente lite and assigns error thereon in its 
bill of exceptions. Thereafter the defendant company offered an amendment to its 
answer which was allowed. The case was called for trial and testimony introduced 
only on the issue raised by the amendment, the defendant company assuming the 
burden of proof. At the conclusion of the testimony the court sustained a motion 
to direct a verdict in favor of the plaintiff, and judgment was duly entered. The 
defendant company assigns error on this judgment. 


[1, 2] The petition alleged, in brief, that the policy sued on contained a monthily 
sickness benefit of $100, that petitioner is permanently and totally disabled by reason 
of illness, and that at the time of the filing of the suit the defendant company was 
due plaintiff the sum of $500. A copy of the contract was attached to the petition 
as an exhibit. The defendant company answered, in brief, that the policy provides 
for $100 per month sick disability benefit; but that it also provides, in section U 
of the policy, that the company has the option of paying two times the monthly 
indemnity “less sums previously paid to the insured for said disability, with a 
refund of unearned premiums, which shi all release the company from further lia- 
bility,” that it had tendered the plaintiff $200, and that “said amount is now in the 
hands of said clerk, is present in court, and i is available to petitioner at any time he 
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cares to claim the same.” The demurrer to the answer alleged that section U of 
the policy “is inconsistent with and repugnant to the other conditions and sections 
contained in said policy of insurance, and attempts to nullify the general benefit 
provision of said contract, and because of such, said section U is inoperative and 
can not be relied on by defendant as a legal defense.” 


On the first page and in the beginning of the policy appears the following: 


Monthly Accident Indemnity Monthly Sickness Indemnity 
$100.00 $100.00 


Under the head of “Total loss of time from sickness—house confinement,” sec- 
tion G of the policy provides that “lf the insured is totally disabled, necessarily and 
continuously confined in the home and therein treated by a qualified physician or 
surgeon other than himself, at least once in seven days * * * indemnity will be paid 
from the first visit of the said physician at the rate specified on the first page hereof 
|$100 per month].” Section H provides for payment in case of “non-confinement 
sickness.” Section L, provides that the “contract is not cancellable by the company 
during the term for which it is originally issued, nor during any period of disability 
of the insured,” except for fraud or misrepresentation (which is not claimed in the 
instant case). Section N, under the heading “premiums waived—permanent dis- 
ability,” provides that “if the insured shall be permanently and continuously dis- 
abled from performing any and every duty * * * no further premiums will be 
required, and the insured will continue to draw benefits as herein provided.” Sec- 
tion P is entitled “Contract kept in force during disability.” The foregoing pro- 
visions show the true intent of the contracting parties, to wit, that payments to the 
insured should be made so long as disability continued. Section G provides that the 
insured shall receive $100 per month for total disability. There is no qualification 
limitation, or exception contained therein. It does not say “except as hereinafter 
provided,” or anything equivalent thereto; and yet, remote from section G, we find 
section U providing something that is in direct conflict with section G and, if given 
effect, would nullify section G, to wit: The company can release itself from further 
lability by paying the insured $200. In other words, section G provides that the 
company is liable for $100 per month as long as the insured is totally disabled, and 
section U provides that the company is bound for only $200 total liability. The 
latter section is inconsistent with and repugnant to the former section and irrecon- 
cilable with the contract as a whole. The consideration paid by the insured is very 
material in determining the nature and extent of the indemnity and the intent of the 
contracting parties. The contract provided for an initial payment of $5 and in 
addition thereto $4.90 a month, making a total premium for the year of $63.80. 
There is no death benefit in the policy, and it is a matter of common knowledge that 
such a premium would be out of all reason for a total disability benefit of only 
$200, and that it is ample premium, according to custom and usage among insur- 
ance companies, to pay for a disability benefit of $100 per month. 

While reasonable and consistent provisions of an insurance policy will not be 
disregarded by the courts, it is well settled that “in the construction of such policies 
and such conditions and stipulations the courts will look through the whole contract 
to the real intention of the parties at the time of execution of the instrument, and 
give to it such construction as will impute to them a reasonable intendment, and 
such construction as will relieve against forfeitures, if that construction be con- 
sistent with the general intent expressed in the policy. Courts will presume, when 
policies of insurance are issued by insurance companies, and they accept premiums 
paid therefor, that such policies are issued in good faith, and with the design, upon 
the consideration received, to afford to the assured reasonable immunity in case of 
loss. If the condition be so repugnant to the stating clause of insurance as that 
hoth cannot stand together, courts should disregard the condition, upon the idea 
that it will not be presumed that the insurance company issues a policy of insur- 
ance with an intention never to become liable thereon.” Clay v. Phoenix Ins. 
Co, 97 Ga. 52, 25 S. E. 417, 420. 

_ The policy in the instant case plainly stated at the beginning that it was a policy 
lor “Monthly Sickness Indemnity—$100.00,” and section G is in accord therewith; 
and the conditions provided in section U were so repugnant to this stating clause 
and section G that both cannot stand together. “It is a settled rule of construction 
that, it two clauses of a contract are repugnant and cannot stand together, the first 
will stand and the last be rejected, and especially should the rule be applied where 
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the later provision, if given effect, would in certain contingencies completely alter 
the principal terms of the agreement which has previously been clearly set out.” 
Employers’ Liability Assurance Corp. v. Morrow (C. C. A.) 143 F. 750 (2). “A 
proviso which is utterly repugnant to the body of the contract and irreconcilable 
with it, will be rejected.” Jones v. Casualty Co., 140 N. C. 262 (3), 52 S. E. 578, 
5 L. R. A. (N. S.) 932, 111 Am. St. Rep. 843. The appellate courts of Georgia have 
repeatedly and consistently held that “If one provision of a policy is absolutely 
repugnant to another provision, the one most advantageous to the insured will be 
enforced, while the other provision will be ignored” (Kesler v. Commercial Cas- 
ualty Co., 39 Ga. App. 201, 146 S. E. 506, 508); that “If a policy of insurance is 
capable of being construed in two days, that interpretation must be placed upon it 
which is most favorable to the insured” (Mass. Benefit Life Ass’n v. Robinson, 104 
Ga. 256 (2), 30 S. E. 918, 42 L. R. A. 261); that “Policies of insurance will be 
liberally construed in favor of the object to be accomplished, and conditions and 
provisions therein will be strictly construed against the insurer, as they are issued 
upon printed forms, prepared by experts at the insurer’s instance, in the prepara- 
tion of which the insured has no voice” (Johnson vy. Mut. Life Ins. Co., 154 Ga. 
653, $15 S. E. 14; Mandeville Mills v. Milam, 39 Ga. App. 768, 771, 148 S. E. 418); 
and that “forfeitures are not favored in the law, and, where there is legitimately a 
choice of construction, that which will save the contract is rather to be preferred 
than that which will work a forfeiture” (A&tna Ins. Co. v. Lipsitz, 130 Ga. 175, 60 S. 
E. 531, 533, 14 Ann. Cas. 1070): The beginning of the policy, the policy as a whole, 
and section G specifically and without qualification, limitation, or exception, pro- 
vide for $100 per month for total disability. Section U in the latter part of the 
policy is inconsistent with and repugnant to these previous provisions, and if, given 
effect, would defeat the object to be accomplished by the insurance contract. The 
court properly sustained the demurrer to the answer. 

[3, 4] The defendant’s amendment to its answer set up that it issued a check 
for $14.70 marked “In full payment, satisfaction, discharge and release of any and 
all claims which payee” might have under the policy in question, and that the 
acceptance and cashing of the check released defendant from all liability. The 
position of the defendant company seems to be that the plaintiff refused the $200 
tendered to him and tendered in court, and preferred to accept Si4. 70 i in settlement 
of the claim. In the first place, the check provided that the “payee” released all 
claims, and the plaintiff was not the payee. Mrs. S. M. Alford cashed the check, 
and the check was payable to her and not to her husband, the insured, and not to 
her as agent for him. In the second place, the check showed on its face that it was 
not in settlement of the claim, but was a refund of three premiums which Mrs. 
Alford had paid the defendant company after her husband, the insured, became dis- 
abled, and which, under the policy, admittedly were not due. On the face of the 
check appears: “Ref'd. Prem. $14.70.” And on the back of the check above Mrs. 
Alford’s indorsement is the following: “Refund of premium paid for April, May 
and June, 1932, on policy No. 101046 to S. M. Alford.” The policy provided that 
in case of permanent and continuous disability “no further premiums would be 
required, and the insured will continue to draw benefits as herein provided.” Mrs. 
Alford, a witness put up by the insurance company, testified: “The check repre- 
sents the amount I paid as premiums. The check is a refund to me of the premiums 
I paid.” A letter introduced in evidence, from the insurance company to the plain- 
tiff, also showed that the check for “$14, 70 covered premiums for April, May and 
June, 1932.” There could be no doubt that the check for $14.70 was for return 
premiums, and was not in settlement of the claim for which suit was brought. The 
affirmative defense alleged in the amendment to the answer was not sustained by 
proof, and, under the evidence adduced, the court properly directed a verdict for 
the plaintiff. 

Judgment affirmed. 

MacIntyre and Guerry, JJ., concur. 


HARDING v. MUTUAL BEN. HEALTH & ACCIDENT ASS'N. No. 6110. 


Supreme Court of Idaho. Dec. 18, 1934. 
3% Pacific Reporter (2d) 306. 


3. INSURANCE. 
Health and accident policy provision barring recovery unless action was 
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brought within two years from expiration of time within which proof of loss was 
required held not to bar action on policy instituted after two-year period had 
elapsed in view of statute invalidating restrictions in contract limiting right to sue 
and statute providing five-year limitation period in actions on written contracts as 
against contention that statute invalidating provision in life, accident, and health 
insurance limiting time to sue to less than one year was applicable and validated 
any limitation over one year, where title of originating act of latter statute mani- 
fested legislative intent not to change statute of limitations as to written con- 
tracts (Code 1932, §§ 5-216, 28-110, 40-1309, 40-1311). 
(For other cases, see Insurance, Dec. Dig. § 622[2].) 


Appeal from District Court, Shoshone County; Albert H. Featherstone, Judge. 

Action on an insurance policy by Elias J. Harding against the Mutual Benefit 
Health & Accident Association. From the judgment, defendant appeals. 

Affirmed. 

Walter H. Hanson and F. C. Keane, both of Wallace, for appellant. 

James A. Wayne, of Wallace, for respondent. 

GIVENS, Justice. 

Respondent sued upon a health and accident insurance policy to recover 
indemnity for a nervous breakdown allegedly beginning December 2, 1929, and 
continuing through March 7, 1930, and additional hospital benefits from December 
8 to 23, 1929, recovering judgment for $473.64, the amount provided by the policy 
plus interest and costs. 

Appellant urges that the action not having been instituted within two years 
after the expiration of the period provided in the contract of insurance for making 
proof of loss was barred by this provision of the contract: “No action at law or 
in equity shall be brought * * * nor shall such action be brought at all unless 
brought within two years from the expiration of the time within which proof of 
loss is required by the policy.” 

Section 28-110, I. C. A., provides: “Every stipulation or condition in a con- 
tract, by which any party thereto is restricted from enforcing his rights under 
the contract by the usual proceedings in the ordinary tribunals, or which limits 
the time within which he may thus enforce his rights, is void” (italics ours), and 
section 5-216, I. C. A., provides that an action may be brought within five years 
upon any written contract 

Section 28-110, supra, has been twice held valid. Douville v. Pacific Coast 
Casualty Co., 25 Idaho, 396, 138 P. 506, Ann. Cas. 1917A, 112; Gaffney v. Royal 
Neighbors of America, 31 Idaho, 549, 174 P. 1014. 

Similar statutes have been upheld in other states. Keys & Keys v. Williams- 
burg City Fire Ins. Co. of Brooklyn, N. Y., 37 Okl. 482, 132 P. 818; Keys & 
Keys v. Mechanics’ & Traders’ Ins. Co., 37 Okl. 480, 132 P. 819; Kansas Free 
Fair Ass’n v. Georgia Casualty Co., 107 Kan. 109, 190 P. 592; 33 C. J. 76, § 784, 
note 88. 

Appellant urges, however, that section 40-1309, I. C. A.: 

“No such policy insuring against accidental bodily injuries or disease or death 
shall be issued or delivered in this state if it contains in substance, any of the 
following provisions: 

“l. A provision limiting the time within which an action at law or in equity 
may be commenced to less than one year from the date when the final proof of 
claim is filed with the company.” 

—is a special statute limiting suit on the particular type of insurance policy here 
under consideration, and that it, not section 28-110, supra, governs. 

Section 40-1309, supra, is part of the Code chapter regulating life, accident, 
and health insurance, and making infraction of it punishable under section 40-1311, 
I. C. A., by fine, or by fine and revocation of the license of the company by the 
department of finance. 

As was said in Dozier v. Ellis, 28 Miss. 730, in referring to exceptions to the 
Statute of limitations: “* * * The doctrine is now very fully established, that 
implied and equitable exceptions are not [to] be engrafted upon the statute, and 
where the legislature have not made the exception in express words in the statute, 
that courts cannot allow it on the ground that it is within the reason or equity 
of the statute.” (Italics ours.) 


_ This rule finds support in 37 C. J. 689, § 9, and cases therein cited; Wood on 
Limitations, § 11b. 
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Although none of the cases or texts with regard to this point involve the 
precise situation here, they are persuasive as to the construction to be given the 
statute, and this court will not usurp the legislative prerogative by writing therein 
that which is not there by express word or implication. 59 C. J. 1129, § 669, 

[2, 3] While there is a legitimate argument that if by section 40-1309, supra, 
only a policy with a limitation for suit in less than one year is illegal, any limi- 
tation over one year is legal, the title of its originating act’ does not indicates the 
Legislature had in mind changing the civil statute of limitations as to written 
contracts, and since amendments by implication are not favored (Nelson y, Nel- 
son, 72 Colo, 20, 209 P. 810; State v. Board of Com’rs of Cascade County, 89 
Mont. 37, 296 P. 1), there should be more direct and explicit legislative intent and 
enactment than appears by section 40-1309, supra, to justify us in saying that 
section 5-216, supra, is impliedly amended by section 40-1309, supra, as to this 
special kind of written contract. 

The one makes the issuing and delivering of a policy of a certain kind a 
crime, the other statute fixes a limitation for a civil action. It is only the implied 
sanction of a penal statute applied to a procedural statute as to civil actions, which 
creates an inconsistency or repugnant situation and this is not sufficient to require 
that such construction as appellant contends for should be placed on the two, 
though considered together. 59 C. J. 857. 

Relative to the assignment by the appellant that the judgment is not supported 
by the evidence, and argument that respondent was not totally disabled within the 
meaning of the policy during all of the period in question because he was not con- 
fined within doors, suffice it to say that during the trial appellant’s attorney made 
the following admission: 

“T believe we can admit he was totally disabled from December 2nd up to the 
date of March 8th; I will admit it.” 

The judgment is therefore affirmed; costs awarded to respondent. 

3udge, C. J., and Morgan, Holden, and Wernette, JJ., concur. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. FODDER et al. No. 14884. 
Appellate Court of Indiana, in Banc. Jan. 22, 1935. 
193 Northeastern Reporter 698. 
7. INSURANCE. 


Insurer’s denial of liability on health and accident policy before suit relieved 
beneficiary from necessity of alleging or proving that due proof of loss had been 
made. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

10. INSURANCE. 

Health and accident policy providing for certain indemnity if within one year 
from its beginning sickness alone should produce permanent paralysis or per- 
manent total disability covered insured who became ill of abscessed lungs and 
liver in May, suffered stroke of paralysis in October and eleven more strokes 
before he died in November of the same year. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

11. INSURANCE. ; 

Health and accident policies, where uncertain, must be construed against 
insurer and liberally in favor of insured to accomplish their purpose, and strictly 
to avoid forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Probate Court, Vanderburgh County; Francis B. Williams, 
Judge. 

Action by Rosa E. Fodder against the Provident Life & Accident Insurance 
Company and another. From a judgment for plaintiff, the named defendant appeals. 

Affirmed. 

Frank H. Hatfield and Louis L. Roberts, both of Evansville, for appellant. 


1*Relating to an Insurance Department in and for the State of Idaho; Providing for ™ 
Appointment of a State Insurance Commissioner and Prescribing His Qualifications, Duties an 
Compensation; Providing for the Appointment of a Deputy Insurance Commissioner and Pre- 
scribing His Qualifications, Duties and Compensation; and to Regulate the Insurance Companie 
and Fraternal and Benevolent Orders and Societies and Others Doing Business Therein ;_Pro- 
viding Penalties for Violations Thereof ;” (and repealing certain sections of the Revised Codes 
of Idaho). Chapter 228, Session Laws of Idaho, 1911. 
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as 


French Clements, of Evansville, for appellees. 

Woop, Judge. 

The appellee Rosa E, Fodder, by her amended complaint, brought suit against 
appellant and her coappellee to recover the proceeds alleged to be due her on a 
contract of insurance issued to her husband, William E. Fodder, by said insur- 
ance companies. The insurance companies filed an answer in general denial and 
an answer in payment. The cause was tried to the court on these issues. At the 
request of the insurance companies (defendants below), the court found the facts 
specially and stated its conclusions of law thereon. 

From the special finding of facts it appears that on January 26, 1927, the 
National Life & Accident Insurance Company issued a policy of insurance to 
William E. Fodder, being the policy sued upon in this action. August 1, 1927, 
this policy of insurance was sold to appellant, which assumed all liabilities of the 
policy, and it wad the same policy sued upon by Rosa E. Fodder. This policy 
was issued on the life of William H. Fodder, insuring him against loss from sick- 
ness or accident, provided for the payment of $0 per month in case of total dis- 
ability, and named Rosa E. Fodder as beneficiary in case of death of the insured. 
Among other provisions of the policy was the following: 

“Section E. The Company will pay indemnity at the rate of the monthly 
indemnity for each whole day (24 hours) not exceeding twelve consecutive months 
that the insured is totally and continuously disabled and prevented from perform- 
ing every duty pertaining to any business or occupation, and is continuously under 
the professional care and treatment of a licensed physician, if such total disability 
is caused solely and exclusively by such sickness, and in addition the Company 
will pay an amount equal to ten times the monthly indemnity, if such sickness 
shall, within one year from its beginning, be the direct and sole producing cause 
of total and irrecoverable loss of sight, or of permanent paralysis, or of any per- 
manent total disability whereby the insured is totally and permanently unable to 
engage in any occupation or business whatever for wages or profit. Such payment 
shall terminate this policy and all liabilities of the Company thereunder.” 

The insured died November 20, 1931, leaving Rosa E. Fodder, his widow, as 
his sole and only heir at law and beneficiary under the contract. He performed 
all the conditions precedent required of him under the policy up to and including 
the date of his death, and it was in full force and effect at that time. He became 
ill on May 9, 1931, with abscess of the lungs and liver, and was attended con- 
tinuously by two legally licensed physicians. The appellant paid insured $40 per 
month trom May 9, 1931, until two weeks prior to November 20, 1931, when he 
died. On October 24, 1931, insured suffered a stroke of paralysis and from that 
date until November 20, 1931, he suffered eleven strokes of paralysis. November 
1, 1931, he was paralyzed and was unable to speak or to move the right side of 
his body, which condition continued until the date of his death. After the death 
of the insured, Rosa E. Fodder made due and proper proofs of loss under the 
policy. Appellant denied liability on the policy December 17, 1931; before the com- 
a of this action, appellant offered to confess judgment for the sum of 
$40 

On this finding of facts, the court concluded the law to be: “That the law is 
with the plaintiff and that Section E of the contract of insurance should be con- 
strued in favor of the plaintiff and entitles her to the additional amount of money 
equal to ten (10) times the monthly indemnity in the amount of Four Hundred 
($00.00) dollars, with interest at six (6) per cent, due from December 17, 1931.” 
_ Judgment was rendered against appellant in accordance with the conclusion 
of law. Appellant duly excepted to the conclusion of law, also filed a motion for 
a new trial, alleging as causes therefor error in assessment of the recovery, that 
the amount was too large; the finding of the court was not sustained by sufficient 
evidence; the finding of the court was contrary to law. 

Appellant appeals assigning for reversal error in the conclusion of law and in 
overruling its motion for a new trial. 

_|7| The policy of insurance was read ift evidence. All the balance of the 
evidence, upon which the court made its special finding of facts was stipulated. 
Appellant contends that that portion of special finding 10, reading as follows: 
“That after the death of the decedent the plaintiff made due and proper proofs 
of loss to the defendant”—is not sustained by any evidence. In this contention 
appellant is correct, but in said finding 10 the court further found “that defend- 
ant denied its liabilities on the said contract on December 17, 1931, all before the 
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commencement of this action.” This portion of the finding is supported by the 
evidence. Appellant having denied liability on the policy before suit relieved the 
appellee Rosa E. Fodder from the necessity of either alleging or proving that she 
had made proof of loss as required in the policy in order to entitle her to recover, 
Providence Washington Ins. Co. v. Wolf (1907) 168 Ind. 690, 80 N. E. 206. 

Finally appellant asserts that section E of the policy was improperly con- 
strued by the trial court. With this assertion we are not in accord. Besides pro- 
viding for the payment of monthly indemnity for a period not exceeding twelve 
months, while the insured was totally and continuously disabled, it was agreed 
that “in addition the company will pay an amount equal to ten times the monthly 
indemnity, if such sickness shall, within one year from its beginning, be the direct 
and sole producing cause of total * * * permanent paralysis, or of any per- 
manent total disability, whereby the insured is totally and permanently unable to 
engage in any occupation or business whatever for wages or profit.” 

[10] The insured became ill May 9, 1931, with abscess of the lungs and liver; 
October 24, 1931, he suffered a stroke of paralysis; from that date until Novem- 
ber 20, 1931, when he died, he suffered eleven strokes of paralysis. From May 9, 
1931, until November 20, 1931, and within a period of one year, because of such 
sickness he became totally and permanently unable to engage in any occupation 
or business whatever for wages or profit. These facts were sufficient to bring the 
beneficiary within the terms of said section of the policy. 

[11] If, for the sake of argument it be considered that the terms of the pol- 
icy are uncertain and equivocal, still appellant’s contention cannot be sustained. 
When insurance contracts are uncertain and equivocal, they will be construed 
against the insurance company, for they are prepared by the company itself, their 
effect carefully weighed and determined upon, and the parties do not deal upon 
an equal footing. They are liberally construed in behalf of the insured so as to 
accomplish their purpose, doubts are resolved in favor of the insured, and strict 
construction will be invoked against forfeitures. Masonic Accident Ins. Co. v. 
Jackson (1929) 200 Ind. 472, 164 N. E. 628, 61 A. L. R. 840; Colt v. Hicks 
(1932) 97 Ind. App. 177, 179 N. E. 335. 

The court did not err in overruling appellant’s motion for a new trial, nor 
in its conclusion of law. 

Judgment affirmed. 


GRAND LODGE, BROTHERHOOD OF RAILROAD TRAINMEN v. BASH. 
Court of Appeals of Kentucky. Nov. 27, 1934. 

76 Southwestern Reporter (2d) 604. 
INSURANCE. 

In action based on fraud and undue influence in obtaining benefit certificate 
from insured, evidence as: to insured’s mental condition at time of transactions 
would afford no right to recover; there being no allegations of mental incapacity 
to transact business, 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

Appeal from Circuit Court, McCracken County. 

Action by Mrs. Elsie Bash against the Grand Lodge, Brotherhood of Rail- 
road Trainmen. From an adverse judgment, defendant appeals. 

Reversed and remanded, with directions. 

See, also, 251 Ky. 826, 66 S.W.(2d) 25. 

W. A. Berry, of Paducah, for appellant. 

Ben S. Adams, of Paducah, for appellee. 


FEDERAL LIFE INS. CO. v. SIVELS. 
Court of Appeals of Kentucky. Nov. 27, 1934. 


76 Southwestern Reporter (2d) 608. 

1. INSURANCE. 
Ambiguous words in insurance contract will be construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 


Tire blowout held “disablement” of automobile within accident policy insuring 
against injury or death sustained by disablement of automobile. 


(For other cases, see Insurance, Dec. Dig. § 452.) 
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3, INSURANCE. 

Disablement of automobile by tire blowout held not proximate cause of injury 
to insured’s hip and abdomen, so as to authorize recovery on accident policy, 
where there was no evidence that swerving of automobile to opposite side of road 
was attended with any violent lurching, or that insured was thrown against any 
part of automobile or thrown therefrom, but it was merely shown that imme- 
diately before automobile came to stop insured slid out and walked around to the 
rear. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Recovery on policy insuring against accidental death sustained by disablement 
of automobile cannot be had on mere speculation as to cause of insured’s alleged 
injuries or death, but some causal relation between disablement and _ insured’s 
death must be shown. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, McCracken County. 

Action by Minnie Sivels against the Federal Life Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed for proceedings consistent with opinion. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

Adrian H. Terrell and C. C. Grassham, both of Paducah, for appellee. 

CrEAL, Commissioner. 

On March 16, 1928, the Federal Life Insurance Company issued to James B. 
Sivels an insurance policy which insured him against death, dismemberment, or 
disability resulting within 60 days from the date of the accident directly and 
independently of all other causes from bodily injury sustained through external 
and accidental means for the amounts and in the manner set forth in parts I, II, 
and III of the policy. 

Part II, in so far as pertinent, provides as follows: “The Company will pay 
for loss of life $2000 * * * sustained by the wrecking or disablement of any 
vehicle or car operated by any private carrier or private person in which the 
Insured is riding or by being accidentally thrown therefrom. This includes 
persons riding in or driving automobiles or any other motor driven or horse 
drawn vehicles.” 

Provisions of the policy relating to renewals and accumulative benefits pro- 
vide, among other things, that: “Each full year’s renewal of this Policy shall 
add ten percent to the specific losses as set forth in Parts I, II and III until 
such accumulation reaches fifty percent; there being no further accumulations 
after the fifth renewal.” 


Insured died on October 7, 1932, and thereafter Minnie Sivels, his widow 
and beneficiary, named in the policy, instituted this action alleging that on 
March 5, 1929, and in advance of the expiration of the date of the first annual 
period of the policy, insured paid the renewal premium, and in like manner there- 
after annually renewed the policy by the payment of the premium, and further 
alleged in substance that on August 24, 1932, and while the policy was in full 
force and effect, insured, while traveling in his automobile on a highway near 
Mayfield, Ky., sustained bodily injuries through accidental means by the wreck- 
ing of his automobile and by being accidentally thrown therefrom when the 
automobile ran off the road and into a ditch; that as a result of such accident 
insured received bruises and injuries to internal and external organs of his body, 
and from which bodily injuries, and as a direct and proximate result thereof 
sustained solely through accidental means within the contemplation of the 
provisions of the policy and directly and independently of all other causes, died 
within 60 days thereafter; that, under the provisions of the policy relating to 
accumulative benefits'and because of the renewals as set out in the petition, the 
amount payable had been increased 10 per cent. or $200 annually for four years; 
the total amount of such accumulations being $800 at the death of insured. She 
prayed for judgment in the sum of $2,800. Necessary allegations as to notice 
and proof as provided under the policy were made. 

By answer the company traversed the material allegations of the petition and 
set up certain affirmative defenses, which for reasons presently indicated it will 
be unnecessary to discuss. 
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Trial before a jury resulted in a verdict followed by a judgment finding for 
plaintiff in the sum of $2,800, and the defendant is appealing. 

The question as to giving notice and furnishing proof as provided in the policy 
is not in dispute. At the conclusion of all the evidence, appellant offered an instruc- 
tion directing the jury to find for it. This instruction was refused, and this action 
upon the part of the court is one of the principal grounds relied on for reversal. 

Insured was about 70 years of age. Because of a provision in the policy that 
it shall not cover any person under the age of 10 years nor over the age of 70 
years, appellant, in avoidance of liability under the policy, attempted to plead that 
at the time of the alleged accident appellant was over 70 years of age. Consider- 
able proof bearing on this question was introduced by respective parties, and much 
of the briefs are devoted to it; however, as we view the matter, a correct deter- 
mination of this appeal may be reached without reference to that question. 

The evidence shows that, shortly before the alleged accident, insured and his 
wife made a trip from their home at Paducah, Ky., to Paris, Tenn., to visit his 
daughter by a former marriage. They were accompanied by his nephew, R. §. 
Simmons. On their return home, and when some miles out of Mayfield, one of 
the rear tires of the automobile blew out, causing the car to swerve across and to 
the left side of the road. Mr. Simmons was the only witness to give any evidence 
concerning the injuries to or disablement of the automobile, and we shall quote the 
most material and pertinent part of his evidence on direct examination relating to 
that question: 

“Q. When you were returning to Paducah, what, if anything happened? A. 
Well we had a puncture on the way back, one of the back tires blew out and 
that caused the car to swerve to the side of the road. He was driving the car, and 
he got out of the car before it stopped and walked around the car. I fixed the 
tire myself. * * * 

“Q. Did he fall out ot the car? A. Not exactly, he just slid out of the car 
before it got stopped. * * * 

“Q. Tell the jury what happened when he slid out of the car. What part of 
the car did he slide out of? A. When he slid out of the car, he slid out by the 
wheel. He was facing north and before the car stopped he turned the switch off 
and put on his brakes and got out this way (indicating) and went around the car. 

“Q. Did he fall on the fender? A. No Sir, he just slid out of the car this 
way (indicating). 

“OQ. What happened after that? A. He walked around the car and I took the 
tire off and fixed it myself. * * * 

“Q. Go ahead and tell the jury what you saw when this car swerved off the 
road. Or when the accident happened. A. The car was going about 30 miles an 
liour and when the back tire blew out, naturally it made the car swerve and he 
turned the switch off and he had his foot on the brakes, and before the car stopped 
still he slid out of the car this way (indicating) and then the car was stopped by 
that time, and he walked around the car and I took the tire off and fixed it 
myself. 

“Q. Why did you drive the car back to Paducah? A. He was complaining of— 

“Q. What was he complaining of? A. He did not say what it was about. 

“Q. What part of his body was he complaining of? A. He never said to me. 

“Q. What was his complaint. A. He never complained of any certain thing to 
me, he only complained of feeling bad and I drove the car back to Paducah, atter 
I had fixed the tire.” 

The evidence shows that upon the arrival of the party in Paducah Mr. Sivels 
was suffering intense pain, and a physician was called that night or the next morn- 
ing. His stomach and abdomen were swollen and he was unable to pass urine, and 
therefore had to be catheterized regularly. There was some evidence as to discol- 
orations about the abdomen, but the doctors testified that they could not determine 
whether this was caused by bruises or by the diseased condition. There was some 
evidence of a bruise or injury on the hip, and there was a large knot or lump 
immediately back of the urinary organs, which in the opinion of the doctors was 
caused by some traumatic injury. There is evidence that previous to the trip to 
Tennessee Mr. Sivels’ general health was good. According to the evidence of the 
daughter whom he visited in Tennessee, he was sick when he left her home to 
return to Paducah. 
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It is argued by counsel for appellant that the evidence utterly fails to establish 
(1) that the automobile was disabled within the meaning of the provisions of the 
policy, and (2) that, if it was so disabled, the evidence fails to establish that the 
atl s alleged injuries were sustained thereby, or that he was accidentally thrown 
from the automobile by reason of its disablement. 

[1, 2] In the case of Federal Union Life Insurance Co. v. Richey’s Adm’x, ——— 
Ky. ——, 75 S. W. (2d) 767, decided October 12, 1934, the ‘insured was riding to 
his work on a truck when another motor vehicle came in collision with it and so 
lifted it as to raise its left wheels about 18 inches from the ground. The insured 
was thrown from the truck and sustained injuries from which he died. The only 
visible damage to the truck was but a slight dent in or bending of a fender, and, 
when the left wheels were let down, it operated as usual by its own power. It was 
held that this was a disablement of the truck within the meaning of the provisions 
in a policy similar to the one under consideration. ‘The opinion took cognizance of 
the general rule that ambiguous words in an insurance contract will be construed 
in favor of the insured and quoted with approval from the opinion in Lutz’s Adm’r 
y. Inter-Southern Life Insurance Co., 236 Ky. 340, 33 S.W. (2d) 20, 22, where, in 
discussing the meaning of the word “disablement” as used in a policy of this char- 
acter, it was said: 

The use of the word ‘disabiement’ in the policy, as descriptive of the char- 
acter of accident intended to be embraced therein, was no doubt for the purpose 
of providing indemnity for an injury to an inmate of an automobile in a catas- 
trophe the consequences of which did not completely wreck the automobile, but 
only injured it to the extent of disabling some parts of it, and which conse- 
quences were short of, and less comprehensive than a wrecking of it. * * * 

“We cannot believe that this was the intention of the parties to the policy con- 
tract for the language under consideration to include any accident other than one 
resulting in a total wreckage of the automobile, or in its partial wreckage amount- 
ing to no more than its disablement, and which contemplated that such results should 
be produced by the same accident that produced the injury or death of the policy- 
holder and which resulted from such simultaneous wreckage or disablement. We 
are aware that the thoroughly established rule is to construe ambiguous language 
in insurance policies against the insurer and in favor of the insured, but before 
that rule may be invoked it must be found that the language is ambiguous, which 
we do not find to be true in this case.” 


[3, 4] A comparison of the two cases will reveal that the evidence for appellee 
conduces to establish with more certainty a disablement of the automobile as 
defined in the Lutz Case than was done in the Richey Case. Here there was an 
actual impairment of, and injury to, a part of the automobile which temporarily 
at least incapacitated it from proceeding in an ordinarily and effective manner under 
its own power. Notwithstanding our opinion that there was a disablement of the 
Sivels automobile within the meaning of the quoted provision of the policy, this is 
not a matter of vital concern, since, as indicated in the quoted excerpt from the 
Lutz Case and cases hereinafter cited, appellee in no event was entitled to recover 
unless it be established that the disablement of the automobile was the direct and 
proximate cause of the injury which resulted in the death of insured. There is no 
evidence that the blowout of the tire or the swerving of the automobile to the oppo- 
site side of the road was attended with any such violent jerking or lurching as was 
calculated to cause strain or injury to insured or to the occupants of the car. There 
is likewise an absence of any showing that insured was thrown against the steering 
wheel, door, or any other part of the automobile or that he was thrown therefrom. 
It is merely shown that, when or immediately before the automobile came to a 
stop, insured “slid” out and walked around to the rear. The witness Simmons 
testified that he did not fall, and there is nothing in his evidence tending to show 
that any part of his body came in such violent contact with any part of the automo- 
bile as would cause any bruise or traumatic injury. There is an utter absence of 
evidence to show that the alleged or any injuries to insured resulted from the dis- 
ablement of the automobile. A recovery cannot be had upon mere speculation or 
supposition as to the cause of the alleged injuries or death of insured, but, in order 
to impose liability upon the company, it is necessary to show some causal relation 
between the disablement of the car and the oa of insured. Inter-Southern Life 
Insurance Co. v. Foster, 248 Ky. 481, 58 S.W. (2d) 668, and cases therein cited. 
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Because of failure of proof that insured’s death was the proximate result of 
injuries to or disablement of the automobile, appellant’s motion for a directed 
verdict should have been sustained. 

Judgment reversed for proceedings consistent with this opinion. 


BROTHERHOOD OF RAILROAD TRAINMEN v. TAYLOR. 
Court of Appeals of Kentucky. Nov. 30, 1934. 
76 Southwestern Reporter (2d) 611. 
1. INSURANCE. 


Impaired vision of member of fraternal society who claimed to be commercially 
blind, having permanently lost sight of eyes to extent that he could not distinguish 
color or perform duties as railroad brakeman, held not to entitle him to recover 
under benevolent certificate providing for “complete and permanent loss of sight” 
of eyes. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE. ; 

Petition by member of fraternal society seeking to recover on benevolent 
certificate held defective in failing to allege proper proof of claim and furnish- 
ing of it to defendant, followed by rejection, before filing petition, which con- 
stitution of society specifically required. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


3. INSURANCE. 

In action by member of fraternal society to recover on benevolent certificate, 
evidence held not to show that plaintiff made proper proof of claim, followed by 
rejection, before filing petition, where substance of facts in application was 
insufficient to entitle plaintiff to recovery and application was for gratuitous 
benefit, disallowance of which was not waiver of proof required to recover under 
section of constitution sued on. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


4. INSURANCE. 

In action by member of fraternal society to recover on benevolent certificate 
for disability, proof, if sufficient to bring case within ground relied on, could not 
authorize recovery if extending beyond averments of petition, since both plead- 
ing and proof are essential to litigant’s success. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 

5. INSURANCE. _ 2. 

Evidence held insufficient to support recovery by member of fraternal society 
under benevolent certificate for disability for impaired vision, where certificate 
required complete loss of sight. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

6. INSURANCE. t 

Instruction authorizing recovery by member of fraternal society, under 
benevolent certificate for disability for diminution of sight of both eyes if he 
was rendered unable to perform substantially all duties of his occupation as 
railroad brakeman or any other occupation of value, held erroneous where benev- 
olent certificate required complete loss of sight. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 


Appeal from Circuit Court, Whitley County. 

Action by Morgan R. Taylor against the Brotherhood of Railroad Trainmen. 
Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

oe & Steely, of Williamsburg, and Gray & Feather, of Corbin, for 
appellant. 

R. L. Pope, of Knoxville, Tenn., and Oscar W. Black, of Corbin, for appellee. 
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PROVIDENT LIFE & ACCIDENT INS. CO. v. WATKINS. 
Court of Appeals of Kentucky. Dec. 4, 1934. 
76 Southwestern Reporter (2d) 889. 
1. INSURANCE. 


In action on accident policy, physician’s conflicting testimony as to cause 
of insanity which resulted in insured’s death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2 INSURANCE. 

Injury is not produced by “accidental means” within accident policy, where 
it is direct, though unexpected, result of an ordinary act in which the insured 
intentionally engages. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Injury, though superinduced by disease or bodily infirmities, is nevertheless 
an “accident” within accident policy if injury is direct result of fall or other 
act and not a direct result of the disease. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

4, INSURANCE. 

That insured engineer fell from seat while in act of rising to reach for engine 
whistle rope held “accident” within policy clause covering death resulting “solely 
through external, violent and accidental means,” where death directly resulted 
from insanity produced by skill fracture received in fall within time limits pre- 
scribed by policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from Circuit Court, Boyd County. 

Action by Lola Watkins against the Provident Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Martin & Smith, of Catlettsburg, and Fitzpatrick, Brown & Davis, of Hun- 
tington, W. Va., for appellant. 

Caldwell & Gray, of Ashland, for appellee. 

RATLIFF, Justice. 

In February, 1932, the appellant, the Provident Life & Accident Insurance 
Company, insured the life of Robert C. Watkins, naming therein as beneficiary 
his wife, Lola Watkins, appellee herein. The pertinent insuring clauses of 
the policy insure against “the effects resulting directly and exclusively of all other 
causes, from bodily injuries sustained during the life of this policy, solely through 
external, violent and accidental means,” and further providing that, “if the death 
of the insured shall result solely from such injury and within 120 days from the 
date of the accident the Company will pay for the loss of life said principal sum 
($2,000.00), and in addition all premiums previously paid on this policy.” 

The policy also contains the provision that: “This policy does not cover 
injuries, fatal or non-fatal, sustained by the insured which shall result wholly 
or partly from disease, sickness or medical or surgical treatment therefor.” 

Watkins, the insured, was a railroad engineer engaged in operating a pas- 
senger train for the C. & O. Railway Company, and while thus engaged on 
May 1, 1932, while his train was standing at the station at Shelby, Ky., the 
insured fell and received certain injuries, which, it is claimed, ultimately resulted 
in his death within the time limit provided by the terms of the policy. The 
company denied liability under the terms of its policy, and appellee brought this 
suit in the Boyd circuit court against appellant to recover under the policy. 

The petition alleged that Watkins sustained personal bodily injuries which 
were .effected directly and independently of all other causes solely through 
external, violent, and accidental means, and which resulted in the death of the 
insured. The answer does not deny the alleged injuries received by the insured, 
but denied that the injuries were effected directly or independently of all other 
causes “solely through external, violent or accidental means,” etc. The answer 
affirmatively pleaded that provision of the policy relating to the death resulting 
wholly or partly from disease, sickness, or medical or surgical treatment there- 
lor, and alleged that Watkins’ death resulted wholly or partly from disease, sick- 
ness or medical or surgical treatment therefor; and that the original or primary 
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cause of his injuries was disease, bodily infirmity, and sickness, and not covered 
by the terms and provisions of the policy. These allegations were traversed by 
plaintiff’s reply, and the case proceeded to trial upon the issues thus joined, and 
resulted in verdict and judgment for appellee for the sum sued for, and the 
insurance company has brought this appeal. 

The pleadings, evidence, and briefs for respective counsel present on this 
appeal the sole issue whether or not Watkins’ death resulted “from bodily 
injuries sustained solely through external, violent and accidental means,” accord- 
ing to the terms of the policy. 

Thomas Roberts, Watkins’ fireman, was the only eyewitness to the accident. 
He testified that the train had made its regular stop at Shelby, Ky., where 
passengers and baggage were being loaded and unloaded. Upon the completion 
of handling the baggage at that station, the baggageman, pursuant to the rule 
of the company, pulled the bell cord in a manner as to indicate to the engineer 
that everything was in readiness for him to call for his flagman and move his 
engine. Watkins was sitting upon the seat in the engine cab provided for the 
engineer’s use. The fireman, Roberts, was sitting upon the fireman’s seat on the 
opposite side of the cab. Immediately upon receiving notice to call the flagman, 
Watkins arose to his feet apparently to grasp and pull the whistle cord; he 
failed to grasp or pull the cord, and sank back upon his seat as in the act of sit- 
ting, and from the seat he slid to the floor of the cab, striking the back of his 
head upon a lump of coal or other hard substance. To be accurate, we quote 
from the testimony of the fireman: 

“Q. What did Mr. Watkins do when the signal came on the cord, if any- 
thing? A. He reached up to get the rope, we called it, and he did not pull it 
and he slid down and I thought he was going to take his seat and he slid off 
his seat and hit the deck. 

“Q. Fell backwards? <A. Yes, sir, he fell back on the deck of the engine. 
*x Ok Ox 

“Q. Did you try to catch him before he struck the floor? A. I did not 
realize what was going to happen. 

“Q. Was his action there in falling, Mr. Roberts, the action of a sick or 
stricken man? A. No, sir. 

“Q. Did he seem to lose control of himself? A. No, sir. * * * 

“Q. He was accustomed to doing that, wasn’t he? A. Well, I don’t know, 
but he did that that particular morning. 

“Q. You could see he was falling could you, before he hit the deck? A. No 
sir, I thought he was going to sit down on his seat. 

“Q. Did he fall off the seat? A. Slid off the side of it.” 

[1] Immediately after Watkins was injured, he was taken to the Pikeville 
Hospital and there examined and treated by Dr. Gronnerud. The baggageman, 
Brewer, who helped to carry Watkins from the cab to the baggage car, testified 
that the back of his head was bleeding and that he remained with Watkins until 
he reached Pikeville and he was unconscious during that time. However, as 
the train was coming into Pikeville, Watkins spoke to Brewer, saying “I am 
sick.” Dr. Gronnerud testified that Watkins had a scalp wound at the base of 
the brain with a concussion, and that he developed mental aberration or 
psychosis. Mrs. Watkins, appellee, testified that she saw Watkins at the hos- 
pital the day after his injury and described it thus: “Q. Tell the jury whether 
you examined any part of his body, and if so, what you found? A. Yes, sir. I 
examined his head. It was bruised and had a broken place about the size of a 
quarter and there was another large place around that that was bruised.” Mrs. 
Henderson, a daughter of Watkins, testified that she saw him the day after the 
fall and observed the bruises, and that the dark bruise was about the size of a 
quarter “and the other I guess about the size of a teacup.” 

He was removed to the C. & O. Hospital at Huntington, where he was kept 
for a while and treated by Dr. Vest, a C. & O. surgeon. Thereafter Watkins 
was sent to Lexington, Ky., to the Eastern Kentucky State Hospital, where, be- 
cause of his insane condition, he refused to eat, and died from starvation on 
August 3, 1932. , 

Three doctors who attended Watkins while in the State Hospital at Lexington 
from July 20 until his death testified that in their opinion his death was a result 
of the fall. On the other hand, Dr. Vest of Huntington and Dr. Hodges, a pathol- 
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ogist, who performed the autopsy in the presence of Dr. Vest and other doctors, 
both testified that they were of the opinion that the fall did not cause Watkins’ 
insanity, which later resulted in his death as above stated. Thus it will be seen 
that the evidence respecting the cause of Watkins’ insanity was conflicting, and 
therefore presented a question for the jury. 

[2-4] It is the contention of appellant that there is no evidence conducing to 
show that Watkins’ fall was an accident within the meaning of the policy, and that 
appellee is not entitled to recover unless it was shown that the fall was caused 
“solely by external, violent and accidental means,” and that the cause of the fall 
is the basis of recovery but not the result of the fall. Appellant cites the case of 
Salinger v. Fidelity & Cas. Co. of New York, 178 Ky. 369, 198 S. W. 1163, 1164, L. R. 
A. 1918C, 101, as authority to support its contention. In that case Salinger exerted 
himself in placing boxes upon a high shelf to such an extent as to cause a blood 
clot against the retina of his eye, which caused blindness. It was held that the 
blindness was not caused by accident within the meaning of the policy insuring 
against “bodily injury sustained through accidental means resulting directly, inde- 
pendently and exclusive of all other causes,” etc. The court said: “It may be 
treated as established by the great weight of authority that an injury is not produc- 
ed by accidental means within the terms of an accident insurance policy, where it 
is the direct, though unexpected, result of an ordinary act in which the insured 
intentionally engages.” If Salinger had fallen while thus engaged in his work and 
thereby produced the injury complained of, the case then would be brought within 
the facts of the case at bar. Watkins’ injury was not produced by rising from his 
seat and reaching for the cord or other act connected with his work, but by the 
fall: while in the Salinger Case, supra, the injury was produced by the lifting of 
the boxes and in the direct performance of his work, and consequently there was 
no external or accidental means. 

Furthermore, it is the well-settled rule that a fall or other act resulting in an 
injury, though superinduced by disease or bodily infirmities, is nevertheless an 
accident if the injury is the direct result of the fall or other act, and not a direct 
result of the disease. A. C. Lawrence Leather Co. v. Barnhill, 249 Ky. 437, 61 S. 
W. (2d) 1, 3. In the case supra, after Barnhill had completed his days’ work and 
started to his car which was parked on the premises, he turned “blind or dizzy” and 
fell and broke his leg. For this injury he made application to the Workmen’s 
Compensation Board for adjusted compensation under the workmen’s compensa- 
tion statutes (Ky. St. § 4880 et seq.), authorizing adjusted compensation for person- 
al injury sustained by an employee by an accident arising out of and in the course 
of his employment; provided, however, that personal injury by accident shall not 
include disease except where disease is the natural and direct result of a traumatic 
injury by accident, nor shall they include the results of a pre-existing disease. It 
was held that Barnhill’s injury was the direct result of the fall and not of a pre- 
existing disease. The court said: “The statute does not exclude the ‘results’ of an 
accident. It merely excludes the ‘results’ of a pre-existing disease. The ‘results,’ 
as the term is used in the statute, are the ordinary and natural consequences of the 
disease itself and not the accident resulting from such disease.” The case, supra, 
involved the construction of the workmen’s compensation statute, but the same 
process or method of reasoning employed in the construction of the statute, supra, 
is applicable to the construction of the insurance policy in question. 

In Fidelity & Cas. Co. v. Cooper, 137 Ky. 544, 126 S. W. 111, 113, in constru- 
Ing an accident policy similar to the one under consideration, the court said: “It 
[insurance company] is not liable where the injury or death happened in conse- 
juence of the disease or bodily infirmity, and not of the accident, or where it is 
due both to the accident and the disease. But where the accident, and not the 
diseased condition, is the proximate cause of the death, the company is liable.” 

In U. S. Fideliy & Guaranty Co. v. Blum (C. C. A.) 270 F. 946, 957, the court 
cites with approval the statement of the rule from prior cases, thus: 

““A sick man,’ says the court in Bohaker v. Travelers’ Insurance Co., 215 Mass. 
32, 34, 102 N. E. 342, 344, 46 L. R. A. (N. S.) 543, ‘may be the subject of an acci- 
dent, which but for his sickness would not have befallen him. One may meet his 
death by falling into imminent danger in a faint or in an attack of epilepsy. But 


such an event commonly has been held to be the result of accident rather than of 
disease.” * * * 
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“The language of Judge Taft in Manufacturers’ Accident Indemnity Co. y, 
Dorgan, 58 F. 945, 954, 7 C. C. A. 581, 590, 22 L. R. A. 620, is illustrative and highly 
instructive. He says: ‘If the deceased suffered death by drowning, no matter what 
was the cause of his falling into the water, whether disease or a slipping, the drown- 
ing, in such case, would be the proximate and sole cause of the disability or death, 
unless it appeared that death would have been the result, even had there been no 
water at hand to fall into. The disease would be but the condition; the drowning 
would be the moving, sole, and proximate cause.’ ”’ 

See, also, 29 Cyc. 946; Meyer v. Fidelity & Cas. Co. of New York, %6 Iowa, 
378, 65 N. W. 328, 59 Am. St. Rep. 374; National Life & Accident Ins. Co. v. Cox, 
174 Ky. 683, 192 S. W. 636. 

In Clark v. Iowa State Traveling Men’s Ass’n, 156 Iowa, 201, 135 N. W. 1114, 
1117, 42 L. R. A. (N. S.) 631, Clark, the insured, went to a pool for a bath; while 
in the pool he made a slight jump forward, made a few faint motions with his 
hands, and sank. He was taken from the pool a few minutes later, dead. A 
recovery under an accident policy similar to the one in the instant case was sustained 
by the Supreme Court of Iowa. The court said: “The clause in question undoubt- 
edly means that an accident must be the immediate and final producing cause of 
death. Analogous to this is the provision relative to ‘disease, bodily and mental 
infirmity” This can only apply where the disease is a co-operating ultimate cause 
of the injury. In this case, there is no evidence of disease or infirmity, other than 
the shock produced by the water and the fainting spell, and it falls squarely within 
the rule announced in Meyer v. Fidelity & Cas. Co., 96 Iowa, 378, 65 N. W. 328, 
59 Am. St. Rep. 374, and is not within the rule in Binder v. National Masonic Acc. 
Ass’n, 127 Iowa, 25, 102 N. W. 190, and other like cases.” 

In the case at bar there was no evidence conducing to show that Watkins was 
ill or had any disease or bodily infirmity, and, as stated above, conceding that his 
iall was due to a stroke, faint, or other disease or infirmity, this case comes within 
the rule of the Clark Case, supra, and other similar cases. 

Finding no error prejudicial to the substantial rights of appellant, the judgment 
is affirmed. 

The whole court sitting. 


BARTLEY v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 14995 
Court of Appeal of Louisiana. Orleans. 
Jan. 7, 1935. 
158 Southern Reporter 250. 


1. INSURANCE. 

Where insured under industrial travel and pedestrian policy lost hand as result 
of slipping and falling on deck of ferryboat on which he was employed, injury held 
not within clause covering accidental injuries sustained as result of being “struck 
by and actually coming in physical contact with vehicle * * * while insured is 
walking or standing on public highway.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

Where insured lost hand as result of slipping and falling on deck of ferryboat 
on which he was employed, injury held not within clause of industrial travel and 
pedestrian policy covering accidental injuries sustained by “collision of or accident 
to [certain vehicles, including] passenger steamship, * * * inside of which in- 
sured is legally traveling,” since clause was construable only as covering injuries 
suffered by insured while passenger on vehicle, due to its collision with another 
vehicle. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr. 
Judge. 

Action by Lawless Bartley, Sr., against the Life & Casualty Insurance Com- 

From a judgment maintaining defendant’s exception of no 
cause of action, plaintiff appeals. 

Affirmed. 

John J. Wingrave, of New Orleans, for appellant. 

Cabral, Lenfant & Villere and Harry R. Cabral, all of New Orleans, for 
appellee. 
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WESTERFIELD, Judge. 

This is an appeal from a judgment maintaining an exception of no cause of 

10n. 5 
” Lawless Bartley, Sr., sued the Life & Casualty Insurance Company of 
Tennessee, alleging that it was indebted to him in the sum of $500, under the 
terms of a policy of insurance which it had issued to him on October 2, 1933, 
because of an accident which happened while plaintiff was employed by the Bisso 
Ferry Company on the ferryboat Martin Behrman. He alleges that he slipped 
and fell on the deck of that vessel, with the result that he injured his right arm 
so severely that it had to be severed between the wrist and elbow. 

The basis of the exception of no cause of action is that the coverage of the 
policy sued on does not include an accident of the character which resulted in 

- loss of plaintiff’s arm. 
= the saliee is attached to the petition, and is called an “industrial travel and 
pedestrian policy.” The death benefit is $1,000, and the amount recoverable 
for the loss of a hand $500, the weekly premium being 5 cents. The policy covers 
bodily injuries of an accidental character sustained by the assured during the 
existence of the policy as a result of collision with a vehicle under the following 
circumstances: 

“If * * * struck by actually coming in physical contact with the vehicle 
itself and not * * * with some object loaded on or attached thereto, or some 
object struck and propelled against the person by said vehicle, which is being 
propelled by steam, cable, electricity, naptha, gasoline, horse, compressed air or 


liquid power, while the insured is walking or standing on a public highway. 
**e*" 


“Or if the insured shall by collision of or any accident to any railroad 
passenger car, passenger steamship, public omnibus, street railway car, public 
taxicab, public automobile. public stage or public bus, * * * and inside of which 
the insured is legally traveling; or by collision of or by any accident to any 
private horse drawn vehicle or private motor driven automobile, inside of which 


the insured is riding or driving, or any motor driven truck, inside of which the 
insured is riding or driving; * * * or by any accident to any passenger elevator, 
inside of which the insured is riding as a passenger; provided, that in all cases 
referred to in this paragraph there shall be some external or visible injury on 
the said vehicle or elevator of the collision or accident, * * * and provided that 
this policy does not cover insured while * * * on a motorcycle or * * * attach- 
ment to a motorcycle—and provided that except as to railroad passenger cars, 
passenger steamships, street cars and elevators the collision or accident must 
occur on a public highway as heretofore defined.” 


_ It is contended that plaintiff should recover under the last-quoted paragraph 
of the policy because he was legally traveling on a “passenger steamship” and 
also under the first-quoted paragraph because the assured was struck by “actual- 
ly coming into physical contact with the vehicle itself.” 


As we read the policy, it appears to be one of very limited coverage. The 
small weekly premium of 5 cents and relatively large benefits confirm us in this 
opinion. Moreover, we find the following language in the policy to the same 
effect: “The premium charged in this policy has been adjusted to the liability 
assumed by placing therein various conditions, exceptions and limitations, and it 
is the intention of the parties that each of these limitations, exceptions and 
conditions are to be literally construed, that none of them are to be stricken 
out or ignored or disregarded in its interpretation, either on the ground that 
they are ambiguous or wholly or partially or substantially repugnant or for any 
other reason, but each is to be given its full and literal meaning, it being further 
understood by the parties that the said premium will buy only such protection 
as the terms of the policy literally show.” 


[1] The first-quoted paragraph covers injuries which the policyholder may 
Sustain as a result of being “struck by and actually coming in physical contact 
with the vehicle itself and not by coming in contact with some object loaded 
on or attached thereto * * * while the insured is walking or standing on the 
public highway.” In the instant case the assured was hurt while traveling on 
a ferryboat by falling on the deck and not while walking on the public highway 
and colliding with a vehicle. Plaintiff cannot recover under this clause. 
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[2] The second clause clearly covers only such injuries as an assured may 
suffer, while a passenger on a vehicle, due to its collision with another vehicle. 
It is obvious that the accident which caused the loss of plaintiff's hand was 
not of that character. 

Our conclusion is that plaintiff’s petition fails to disclose a cause or right 
of action. Consequently, and for the reasons assigned, the judgment appealed 
from, maintaining the exception of no right or cause of action, will be affirmed. 

Affirmed. 


AMERICAN BANKERS’ INS. CO. v. WHITE. No. 31455. 
Supreme Court of Mississippi, Division A. 
Jan. 7, 1935. 
158 Southern Reporter 346. 
1. INSURANCE. 

Language “shall wholly and continuously disable insured from his occupation,” 
or similar words, in policy insuring against total disability, do not require that 
insured be wholly incapacitated to perform any duty incident to his usual employ- 
ment or business, but if he is prevented by his injury or illness from doing substan- 
tial acts required of him in his business or occupation, or if his physical condi- 
tion is such that ordinary care and prudence require that he cease all work, insured 
is “totally disabled.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. . : 

Evidence as to total disability of housewife suffering from injury to eyes, 
within health and accident policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Physician’s testimony that he had not seen insured professionally every week 
while she was alleged to have been totally disabled, but that insured lived next 
door to him and he saw her constantly at his home, held not to establish compliance 
with indemnity condition of health and accident policy requiring insured to be under 
professional care and regular attendance of physician at least once every seven days. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Rejection of claim under health and accident policy on ground of failure to 
submit timely proof of loss did not relieve insured from performance of condition 
of policy relative to care and regular attendance of physician during period of 
disability. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 

6. INSURANCE. 

Insured held not estopped to claim benefits under health and accident policy 
because proof of loss allegedly failed to show total disability, where insurer did 
not rely on proof of loss, but denied liability on another ground. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Circuit Court, Pearl River County; Henry McGehee, Judge. 

Action by Mrs. Velma White against the American Bankers’ Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

J. M. Morse, of Poplarville, for appellant. 

Hathorn & Williams, of Poplarville, for appellee. 

McGown, Justice. 

Appellee recovered a judgment against the appellant for $2,400, for the period 
of twenty-four months at the rate of $100 a month, on a policy of insurance issue 
to her, insuring her against total disability caused from accident or disease. On 
the 9th day of February, 1932, appellee was standing on one of the sidewalks adja- 
cent to one of the streets in the city of New Orleans, watching a carnival crowd, 
when some object, accidentally thrown by one of the revelers in the crowd, sruck 
her in he eye, bruising and injuring the same. She returned to her home, Poplar- 
ville, Miss., and on the next day consulted her physician, Dr. Davis, and remained 
under his care and treatment until the date of the trial. 
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The testimony shows that the vision in appellee’s right eye, the one injured, was 
ess than one-fourth of normal, and that of her left eye was two-thirds of normal. 
The proof shows that from the date of the injury until the date of the trial she 

ntinued to suffer from both of her eyes, and that frequently she suffered from 
hemorrhages from her nose. Her occupation was that of a housewife, performing 
the usual duties in connection therewith, and while her eye was in this condition 
she did some sewing, occasionally mending a garment, and helped with the cooking. 
She testified that the performance of such duties produced nervousness, pain, sick 
headaches, and often hemorrhages from her nose. Her language in this connection 
vas that to engage in her usual household duties caused discomfort to her; but we 
hink the discomfort alluded to was the severe pain caused by sick headaches. 

\n expert testified that she was totally and permanently disabled, and that to 
attend to any of the usual household duties was injurious to her eyes, and that she 
should not perform them: her attending physician, Dr. Davis, testified to the same 
+ *t 

It was shown by the attending physician of appellee, on April 16, 1932, that a 
statement was made by him, on a blank form furnished by the appellant insurance 
ompany, that appellee was partially disabled; that she could cook, but could not 
sew or read: and that a form was also furnished to the appellee, which she filled 
ut and signed. His testimony is to the effect that while she was totally disabled 

t that time, if she could do anything, he was of the opinion that she could recover 
only as for partial disability. In answering the following questions, he testified 
as follows: 

“QO. You haven't seen her professionally every week during that time have you 

r? A. I couldn’t say for sure I have; I have seen her oftener than that 

nes but what you would probably call ‘calls’ may be I haven't. 
). I] mean professionally as a call? A. There’s hardly ever a week that we 
aven't—that is there’s hardly ever a week that she didn’t complain about it. 

“Q. She lived right next door to you? A. Yes. 

“QO. You would drop over and see them; you were constantly in each other’s 
house weren't you? A. Well, I don’t think there was a week that passed that she 
didn’t complain with the eye.” 

The proofs executed hy the appellee and Dr. Davis were forwarded to the 
mpany on April 25, 1932; the company wrote her rejecting the claim for the 
reason that the proofs were executed more than two months after the injury and 
vas impossible for the company to make a favorable investigation of the case. 

The clause in the insurance contract upon which the suit is predicated, is: 
Total Accident Disability One Hundred Dollars per Month or if such injury, as 
lescribed in the Insuring clause, shall wholly and continuously disable the Insured 
‘rom his occupation, such disability beginning within ninety days following the 
njury, the Company pay for one day or more, and so long as the Insured shall 
and suffer such disability, a monthly indemnity at the rate of One Hundred 
00.00) Dollars, as hereinafter provided.” 

The insuring clause provided for the indemnity of an insured against loss from 
bodily injury through accidental means. Another clause of the policy allowed for 
partial accident disability from such an injury, not exceeding three consecutive 
months, a monthly indemnity of $40 a month; and another allowed the insured pay 
for one day or more, not to exceed twelve consecutive months, at $100 a month, 
‘or disability resulting from disease or illness, the cause of which originates not 
more than thirty days after the date of the policy. Under the heading “Additional 
Provisions,” in the contract of insurance, is the following: “(a) This policy does 
cover any loss from death or disability caused by or resulting in whole or in part, 
from injury received or sickness contracted while outside the United States or 
Canada, or while engaged in military service during time of war, or from riding 
Nor on, operating or falling from an airplane or airship of any description, except 
as provided in P art M, or from insanity or while under the influence of any intoxi- 
ant; (2) motor cycle riding; (3) or from venereal disease or diseases or injury 
ans not common to both sexes or for any time except that during which the 

s under the professional care and regular attendance of a legally qualified 
‘stcuan, at least once every seven days, by reason of the injury or sickness on 


vhich the claim is based.” (Italics ours.) Only the italicized part of this provision 
€ contract is material here. 
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“(b) Strict compliance on the part of the Insured and Beneficiary with all the 
terms and conditions of this policy shall be a condition precedent to recovery here- 
under, and any failure in this respect shall forfeit to the Company all right to any 
indemnity.” 

[1, 2] 1. It is contended that the full extent of the appellant’s liability here js 
ior one month’s total disability and for three months’ payment of $40 a month: 
that the evidence as to the injury to appellee’s eye demonstrates that the resulting 
consequences do not establish a case of total disability within the meaning of the 
contract. The language “shall wholly and continuously disable the Insured from 
his occupation,” or words of similar import, have many times been before this 
court; and it has been held that it is not necessary that the insured be wholly inca- 
pacitated to perform any duty incident to his usual employment or business, but 
that if the insured is prevented by his injury or illness from doing the substantial 
acts required of him in his business or occupation, or if his physical condition is 
such that, in order to be cured or to prolong his life, ordinary care and prudence 
require that he cease all work, he is totally disabled within the meaning of such 
policies. See Mutual Benefit Health & Accident Association v. Mathis, 169 Miss, 
187, 142 So. 494; Equitable Life Assurance Soc. v. Serio, 155 Miss. 515, 124 So 
485; New York Life Ins. Co. v. Best, 157 Miss. 571, 128 So. 566; Metropolitan 
Life Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 750; Lamar Life Ins. Co. v. Catlett 
(Miss.) 139 So. 455. We are, therefore, of the opinion that the question of total 
disability herein is one for the jury. 

The serious question presented in this case is whether the appellee, by her 
proof, established compliance with that provision of the contract which required the 
insured to be under the professional care and regular attendance of a legally quali- 
fied physician at least once every seven days. Mrs. White was not examined as 
to this feature, but the evidence of her attending physician is set forth above; and 
that is all the evidence on the subject. 

[3] The court below was of the opinion that the above evidence was sufficient 
to establish that the insured had complied with this provision of the contract, to 
which we cannot agree. The jury were instructed by the appellee that it was nec- 
essary, in order to recover, to find that she was under the professional care and 
regular attendance of a physician, and the jury so found. But we are of the opin- 
ion that the evidence of the attending physician is wholly insufficient to establish 
this condition precedent to her recovery. The contract was that the insurer would in- 
demnify the insured only for the time during which she was under the professional 
care and regular attendance of a physician, at lease once every seven days. The 
physician did not know whether he had so done or not; the fact that he saw his 
patient at his home socially, without further explanation, did not establish attend- 
ance pon her in a professional capacity. Social calls cannot be distorted into 
professional attendance, unless during the social call it shall appear that profession- 
al care and attendance was solicited and received. The evidence indicates that 
there was professional care and attendance given the insured, but as to the extent 
thereof the record is wholly silent. 

[4] Appellee insists that this court should, by construction, relieve this 
portion of the contract of its rigor, on the theory that it is unreasonable; but 
we cannot assume authority to rewrite the contract for the persons who have 
entered into it because it now appears that, in some cases, the personal care 
and attendance of the physican would be unreasonable. A case of that kind is 
not here before us. The general rule is that where a clause in a contract does 
not violate any statute, or public policy, and is unambiguous and certain in its pro- 
visions, it is enforced as written. American L. & A. Ins. Co. v. Nirdlinger, 113 
Miss. 74, 73 So. 875, 4 A. L. R. 871; Continental Casualty Co. v. Hall, 118 Miss. 
871, 80 So. 335: Brown v. Powell, 130 Miss. 496, 94 So. 457. 

[5] Appellee seems to argue, further, that this provision of the contract Is 4 
part of the proof of disability, and that the rejection of the claim relieved her from 
the performance of her part of the contract relative to the care and regular attend- 
ance of a physician, citing Provident Life & Acc. Ins. Co. v. Jemison, 153 Miss. 53, 
60, 120 So. 180; New York Life Ins. Co. v. Salmon (Miss.) 157 So. 344. Both of 
these cases involved a waiver of the proof of the injury provided for by the ¢on- 
tract, and do not, in our judgment, remotely affect the case at bar. There 1s 10 
reason why the insured could not have complied substantially with this clause of the 
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contract, and it may have been absolutely necessary from the standpoint of the 
insurer, in order that it might know that the disability was continuing and total. 
The illustration that a man may have lost both arms, or legs, or eyes, and that a 
physician could do no more, is not available here, because the injury is to the eyes, 
the sight of which may by proper and constant attention be restored. 

In our independent investigation, we find in Cyc. of Ins. Law, vol. 7, § 1679, this 
statement: “So, a provision in an accident insurance policy providing indemnity for 
both partial and total permanent disability, that no indemnity shall be payable unless 
the insured be regularly attended by a qualified physician, at least once in each 
seven days during the time for which claim is made, applies only to provisions for 
partial disability, and not to those providing indemnity for total permanent dis- 
ability, since it would be unreasonable to assume that such a medical attention could 
have been contemplated. And, even when applicable, such a provision merely 
requires a substantial compliance, a slight variance of a day, or even a few days 
from week to week, not being sufficient to effect a material noncompliance.” The 
note therein cites the case of Harasymezuk v. Massachusetts Acc. Co., 127 Misc. 
344, 216 N. Y. S. 97, which is an opinion of a nisi prius court in a case where there 
was total permanent disability of the insured and further medical treatement inef- 
fectual and unnecessary. To like effect is Cook v. Benefit League of Minnesota, 76 
Minn. 382, 79 N. W. 320, although the particular clause of an insurance contract was 
not there before the court. 

The case at bar is not one of total permanent disability, and we cannot say 
that the contract here in this respect should not be available to the insurer in order 
that it might protect itself against fraud. The required attendance of a physician 
might effect a cure or restore the housewife to such condition as to enable her to 
perform her duties as such. 

[6] The contention in this case that the proof of loss is an estoppel of the 
insured is without merit. See New York Life Ins. Co. v. Salmon, supra, where 
the exact question is decided. 

[7| The appeliant did not request a peremptory instruction, and the proof 
shows, to some extent, that appellee was under the personal care and attention of a 
qualified physician; so this case will be remanded for another trial. 

Reversed and remanded. 


KENNEDY v. NATIONAL ACCIDENT & HEALTH INS. CO. No. 17992. 
Kansas City Court of Appeals, Missouri. Nov. 13, 1934. 
i Rehearing Denied Dec. 3, 1934. 
76 Southwestern Reporter (2d) 748. 
1. INSURANCE. 

Time of taking effect of life policy controls as to policy’s termination, and 
upon payment of annual premium insured is given full year’s insurance. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

\ny conflict between insuring or other clause of policy and insured’s applica- 
tion as to time when policy would become effective or would terminate must be 
resolved in manner most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

_ Accident and health policy dated July 6th providing that policy was effective 
trom date to August Ist, and for such further periods as monthly renewal pre- 
miums payable in advance on Ist of month would maintain policy in force, and 
delivered July 10th, upon which date initial premium was paid, entitled insured to 
one month’s insurance from date of delivery under provision in application that 
policy should not become effective until delivered, so that policy was in force on 
\ugust 7th when accident occurred, although monthly premium due August Ist had 
not been paid. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4. INSURANCE. 

Where application for monthly premium payment accident and health policy 
Provided that policy should not become effective until delivered, and policy pro- 
vided that monthly premiums were payable in advance on Ist of month, payment 
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of monthly premiums on Ist day of August on policy delivered July 10th would 
entitle insured to one month’s insurance beginning on 10th day of August. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

INSURANCE. 

Accident and health policy effective by its terms from date to August Ist, and 
by application from date of delivery, and for such further periods as weientsikp 
renewal premiums payable in advance on Ist of month would maintain policy in 
force, would not be construed as policy for limited term to August Ist and as 
monthly premium payment policy thereafter, where initial payment made on date 
of delivery was described in policy as “monthly premium,” as regards date of 
expiration of policy where initial payment only was made. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

INSURANCE... 

Total accident indemnity clause of accident and health policy which agreed to 
indemnify, at rate of $14 per week, only against total disability from accidental 
injury which did not result in losses named in specific total loss clause held not 
in conflict with specific total loss clause which agreed to indemnify at fixed sum 
specific losses resulting within 90 days from injuries described in total indemnity 
clause, so that total indemnity clause could not be construed to cover loss of foot 
within 90 days of injury, where specific loss clause enumerated loss of foot. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

8. INSURANCE. 

\Where insured stated cause of action on accident and health policy to recover 
for loss of foot at rate named in total indemnity clause, and that clause did not 
cover loss of foot, insurer held entitled to verdict, although insurer did not 
affirmatively plead lack of coverage as defense, since insurer had right to take 
advantage of policy and application introduced by insured to show that they dis- 
proved insured’s claim. 

(For other cases, see Insurance, Dec. Dig. § 645]3].) 

INSURANCE. 

In action by insured on accident and health policy, burden is on insured to 
make out his case. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

\ppeal from Circuit Court, Jackson County; Brown Harris, Judge. 

Suit by Andrew Kennedy against the National Accident & Health Insurance 
Company. From a judgment for plaintiff, the defendant appeals. 

Reversed. 

Robert L. Holder and O. H. Swearingen, both of Kansas City (J. B. Boyer, 

f Philadelphia, Pa., of counsel), for appellant. 

Walter A. Leime r, of Kansas City, for respondent. 

REyNoLDs, Commissioner. 

This action was instituted in the circuit court of Jackson county. It is a swt 
by plaintiff against the defendant on a certain policy of accident and health insur- 
ance issued and delivered by defendant to plaintiff on the 10th day of July, 1931, 
for indemnity thereunder for alleged total disability caused by certain accidental 
injuries alleged to have been received by plaintiff. From a judgment for $364 
rendered by the trial court against the defendant in favor of the plaintiff, the 
defendant appeals. 

The policy was issued on the written application of the plaintiff, who appears 
to have made said application upon the solicitation of the defendant’s agents A 
copy of the application appears indorsed upon the policy; and, by one of the pro- 
visions of the policy, the statements and agreements therein were made a part 0! 
the policy. Other provisions pertinent to the controversy herein are as follows: 
‘This Policy Provides Indemnity for Loss of Life, Limb, Sight or Time by Acct 
dental Means, and for Loss of Time by Sickness as Herein Limited and Pro- 
vided.” 

The insuring clause is as follows: 

“National Accident and Health Insurance Company of Philadelphia (Herein- 
after Called The Company) In Consideration of the Policy Fee of Two Dollars, 
the Ma. Premium of $2.50 Dollars, and the statements and agreements in the 
application for this policy, a copy of which is endorsed hereon and made a patt 
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hereof, does hereby insure Andrew Kennedy (Hereinafter called the Insured) the 
person described in the copy of the application endorsed hereon, by occupation a 
lat yorer, with duties therein described, under classification, subject to all of the 
conditions and limitations hereinafter contained, from the day this contract is 
dated, 12 o’clock noon, standard time at the place where the Insured resides when 
the policy is issued, until 12 o’clock noon, such standard time, of the first day of 
Aug. 1931, and for such further periods, stated in the renewal receipts, as the 
renewal premium of $2.50 per Mo. paid by the Insured, will maintain this policy 
in force: and promises to pay as follows: 
“Total Accident Indemnity 

“(A) At the rate of fourteen dollars Dollars per week for the number of full 
seven-day periods, not exceeding twenty-six consecutive weeks, that bodily injuries 
effected during the life of this policy through external, violent and accidental 
means shall, directly and independently of all other causes, wholly and continu- 
ously from date of accident disable and prevent the Insured from performing 
every duty pertaining to any business or occupation and require and receive the 
immediate and regular attendance of a legally qualified physician or surgeon but 
shall not result in any of the losses mentioned in paragraph C, provided, however, 
if the said disability has its beginning within twenty-six weeks after date thereof, 
the amount payable under this paragraph shall be one-half the amount otherwise 
payable. 

“Partial Accident Indemnity 

“(B) Or, at one-half the rate of indemnity specified in paragraph A, for the 
number of full seven-day periods, not exceeding seven weeks, that the injuries 
therein described shall not cause total disability and shall not result in any of the 
losses mentioned in paragraph C, but shall, directly and independently of all other 
causes, wholly and continuously, immediately following the termination of total 
disability of the date of accident if there is no total disability, disable and prevent 


the Insured from performing at least one-half of the important daily duties per- 
taining to his occupation and shall require and receive the regular attendance of a 


provided the maximum period for which 
paid under paragraphs A and B hereof for any one injury shall 


legally qualified physician or surgeon; 
indemnity will be 
not exceed raat Rapes weeks. 
“Specific Total Losses 
(C) If the injuries described in paragraph A shall, independently of all other 
causes, immediately, wholly and continuously from date of accident disable and 
prevent the Insured from performing every duty pertaining to his business or 
occupation and shall, during the period of such disability and within ninety days 
from date of accident, result in any one of the following specific losses (suicide, 
sane or insane, is not covered) the Company will pay, in lieu of all other 
indemnity, 
Life ———-—— One Hundred Dollars (The Principal Sum of this Policy) 
Both hands by severance at or above the wrist—The Principal Sum 
Both feet by severance at or above the ankle—The Principal Sum 
One Hand and One Foot by severance at or above the wrist or ankle— 
—The Principal Sum 
Entire Sight of Both Eyes, if irrevocably lost—The Principal Sum 
Either Hand by severance at or above the wrist—One-half of the Princi- 
pal Sum 
Either Foot by severance at or above the ankle—One-half of the Princi- 
pal Sum 
Entire Sight of One Eye, if irrevocably lost—One-third of the Principal 
Sum 
but only one specific total loss (the greater) resulting from one accident will be 
paid.” 
It was further provided by paragraph F of the policy as follows: 
“Not Covered 


) This policy does not cover injuries, fatal or nonfatal, which are received 
as the sca of or while violating law or being under the influence of any nar- 
cotic or intoxicant or on the right of way or other property of a railway corpora- 
tion other than stations, platforms or regular crossings prescibed by law, not being 
at the time a passenger or employee of such railroad in the discharge of duty, 
or which are caused wholly or in part by the intentional act of any person other 
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than the Insured (assaults committed on the Insured for the sole purpose of 
burglary or robbery excepted), or an accident sustained or any disease or illness 
contracted while the Insured is engaged in military or naval service in time of 
war or while participating in aviation.” 

The following question and answer thereto appears in the application for the 
policy, signed by Andrew Kennedy, being numbered 15 in said application: “Do 
you understand and agree that the right to recovery under any policy which may 
be issued upon the basis of this application shall be barred in the event that any 
of the foregoing statements, material either to the acceptance of the risk or to the 
hazard assumed by the Company, is false, or in the event that any one of the 
foregoing statements is false and made with intent to deceive; that the insuranc 
hereby applied for will not be in force until the delivery of the policy to you 
while you are in good health and free from all injury and that the Company 
not hound by any knowledge of or statements made by or to any agent unless 
written hereon, and that you will pay the Mo premium of $2.50 Dollars—in 
advance without notice? Answer Yes.” 

It appears that the application for the policy by the plaintiff was made and 
signed on July 2, 1931; that the policy itself was written upon July 6, 1931, but 
was not delivered to the plaintiff until July 10, 1931, at which time he paid to 
defendant the policy fee of $2 mentioned in the policy and the monthly premium 
of $2.50. It appears also, from both the application and the policy, that the monthly 
premium to be paid by plaintiff as consideration of such policy was $2.50. It 
appears from the evidence that, on August 7, 1931, plaintiff suffered injuries caused 
by the discharge of a gun. The bullet entered his right thigh and passed out of 
his leg below his knee. The plaintiff was taken to a hospital, where he remained 
for 110 days. The wound, within 90 days after the injury, caused the severance of 
plaintiff's right foot at or above the ankle. Plaintiff made demand of defendant 
for the payment of the indemnity under the policy. Demand was refused. There- 
upon the plaintiff brought this action to recover indemnity, based upon the theory 
that, under the terms of the policy, he was entitled to recover the sum of $14 
per week for 26 weeks of total disability. The judgment obtained by plaintiff was 
upon such theory. 


1s 


The petition and the various counts thereof, upon which the judgment is based, 
sufficiently charged the execution, issuance, and delivery of the policy by defendant 
to plaintiff on July 10, 1931, and defendant’s agreement thereby to insure plaintiff 
for the term of one month in the sum of $14 per week against loss of time result- 
ing from bodily injuries effected during the term of said insurance, through exter- 
nal, accidental, and violent means, which should, directly or independently of all 
«ther causes, wholly and continuously, from the date of the accident, disable and 
prevent the insured from performing every duty pertaining to any business or occu- 
pation which was that of a laborer, payment of such disability not to exceed in 
amount the principal sum mentioned in clause A of the policy, which was $14 weekly. 
It is further alleged in the petition “* * * that on the 7th day of August, 1931, 
during the term of said insurance, while seated in a residence at or near the corner 
of 3rd & Broadway, Kansas City, Missouri, that he was accidentally injured 
reason of the accidental discharge of a revolver, and that as a direct result thereof, 
the cause being through external, violent, and accidental means, which independent 
bodily injuries to his left leg, foot and thigh, by such external, violent and acci- 
dental means which independent of all other causes, immediately, continuously, and 
wholly disabled plaintiff, preventing him from doing every kind of duty pertaining 
to his occupation as a laborer from the time of said accident and up to the time 
of filing this petiton and plaintiff is, from said cause, still so disabled, and that as 
a direct result of said gun shot wound it became necessary to amputate plaintiff's 
right foot between the knee and the ankle.” 

The petition further alleged that the plaintiff had performed all the conditions 
and terms of the contract on his part, and that the defendant had failed to peritorm 
all of the conditions on its part, and had denied all liability on said contract. 

By an amended petition or supplemental petition, at the trial, plaintiff al lleged 
his disability to have continued for 5 weeks in addition to the time set out in the 
original petition, such length of time having elapsed since the filing of the original 
petition, and prayed judgment at the rate of $14 per week for such additional 
weeks. 

The defendant, by its answer, admitted the issuance and delivery of the policy 
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of insurance mentioned in the plaintiff’s petition and the payment of the premium, 
and denied all of the other allegations of plaintiff's petition and the various counts 
therein. It also pleaded a custom of monthly accident and health insurance com- 
yanies generally to make policies issued on and before the 20th day of each month 
expire the Ist of the following month. Upon the trial before a jury, defendant, at 
the close of all the evidence, requested a directed verdict, which was by the court 
refused 
Opinion. 

1. The defendant makes numerous assignments of error, the first of which 
challenges the action of the trial court in refusing its request for a directed verdict 
at the close of all the evidence. Under this head, defendant contends (a) that the 
policy sued upon was not in force = August 7, 1931, the date upon which plaintiff 
received the injury complained of, but had expired August 1, 1931, and that there- 
fore plaintiff is not entitled to recover; (b) that, had the policy been in force upon 
such date, there still, upon the record herein, would have been no benefit insurance 
for total disability arising under the terms thereof to which the plaintiff might 
be entitled, for the reason that, plaintiff’s injury having resulted in the specific and 
direct loss of his right foot by severance at or above his ankle, his indemnity there- 
for was not covered by paragraph A of the policy relating to weekly benefits for 
total disé ibility, but was covered alone by paragraph C of the policy, and that plain- 
tiff, under his petition, was not entitled to recover herein therefor; (c) that the 
injury to plaintiff was occasioned by the intentional act of some person other than 
himself, and that, by reason of paragraph F of the policy, which provided that the 
policy would not cover injuries caused wholly or in part by the intentional act of 
ome person other than the insured, plaintiff was not entitled to recover, even if 
said policy had been in force at the date of such injury. 


[1-4] The contention that the policy was not in force on August 7, 1931, at the 
ime of plaintiff's injury, cannot, in our opinion, be maintained. It is true that the 
policy bears date of issue as of July 6, 1931, and that it recites that it insured the 
plaintiff from its date until August 1, 1931. It also adds, “* * * and for such 
‘urther periods, stated in the renewal receipts, as the renewal premium of $2.50 per 
Pn paid by the Insured, will maintain this policy in force. * * *” It recites also 
hat the insurance is in consideration of the policy fee of $2 and the monthly pre- 
an of $2.50 and the statements and agreements in the application for the same, 
acopy of which application is indorsed on the policy and made a part thereof. It 
appears from the application not only that the policy was issued upon the monthly 
premium plan (that is, in consideration of fixed level premiums to be paid monthly) 
and that the monthly premium was fixed at $2.50 per month, payable in advance 
and thereafter on the Ist day of each successive month, but that said policy was 
not to become effective until delivered to plaintiff. 

The evidence shows that the policy, although bearing date of July 6, 1931, was 
not, in fact, delivered to plaintiff until July 10, 1931; that, upon said date, when 
delivered to him, plaintiff paid to defendant therefor the policy fee of $2 and the 
first monthly premium of $2.50, recited as the consideration in the policy. This 
entitled him to one month’s insurance from the date of delivery, July 10, 1931. Hal- 
sey vy. American Central Life Insurance Co., 258 Mo. 659, 167 S. W. 951; Stout v. 
Missouri Fidelity & Casualty Co. (Mo. App.) 179 S. W. 993: Johnson y. 
Central Life Insurance Co., 212 Mo. App. 290, 249 S. W. 115: Chestnut v. 
Mutual Life Insurance Co., 208 Mo. App. 130, 232 S . W. 203. 

In Stout v. Missouri Fidelity & Casualty Co., supra, the court held that, upon 
an accident policy taken out July 4, providing for monthly payments on the Ist day 
ot each month in advance, the premium paid August 1 covered the insured’s acci- 
dental death on September 4, though no payment was made September 1. In Hal- 
sey v. America Central Life Insurance Company, supra, it was, in effect, said that 
10 court should allow an insurance company to stultify itself after accepting a 
Premium for a full year by escaping liability upon a technical question of the 

character here invoked by defendant. 


American 
Security 


The time of taking effect of a life policy controls as to its termination; and, 
upon payment of the annual premium, the insured is given a full year’s insurance. 
— v. American Central Life Ins. Co., supra; Chestnut v. Security Mutual Life 
Ins. Co., supra; Stout v. Missouri Fidelity & Casualty Co., supra; Johnson v. 
Rance Central Life Ins. Co., supra. 
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3. The fact that the premium here involved is a monthly premium that is a 
fixed level premium to be paid each month rather than an annual premium to be 
paid annually does not alter the principle involved and announced in the above- 
cited cases. The policy in this case, although dated July 6, 1931, was not delivered 
until July 10, 1931. By the agreements set out in the application, the policy did not 
take effect until the date of delivery; and the plaintiff, upon the payment of the 
monthly premium of $2.50, was entitled to a month’s insurance therefor from the 
date of the delivery of the policy to him, regardless of the date upon which his 
next monthly payment might become due. Any conflict between the insuring or 
other clause of the policy and plaintiff's application as to the time the policy became 
effective or to the time when terminated must be resolved in a manner most favor- 
able to the insured. Johnson vy. American Central Life Insurance Co., supra; 
Stout v. Missouri Fidelity & Casualty Co., supra. 

It would therefore seem to follow that the policy in this case was in force 
on the 7th day of August, 1931. The defendant could not accept the monthly 
premium of $2.50 and then escape liability for a full month’s insurance thus paid 
for by seeking to require the insured to accept insurance for a less period than one 
month. No court should allow it to do so. Halsey v. American Central Life Ins. 
Co., supra. 

4. The fact that plaintiff was, by the terms of the policy, required to pay his 
renewal installments on the Ist day of August, 1931, and on the Ist day of each 
successive month in order to keep his policy in force from month to month, does 
not affect the question. The insurance for which he was thus required to pay in 
advance on the Ist of each month, after the delivery of the policy, was for a 
month’s insurance beginning on the 10th day of each month thereafter: and non- 
payment of a second monthly premium did not have the effect of terminating his 
insurance on the Ist day of August, although such premium was never paid. If 
never paid, the policy was nevertheless in force by virtue of the monthly payment 
made in July, 1931, upon its delivery to plaintiff, for one month, or until August 
10, 1931. Defendant relies, among other authorities, upon Prange v. International 
Life Insurance Company of St. Louis, 329 Mo. 651, 46 S.W.(2d) 523, 80 A. L. R. 
950, upon the case of the National City Bank of St. Louis v. Missouri State Life 
Insurance Company, 332 Mo. 182, 57 S.W.(2d) 1066, and upon Medlin v. American 
Bankers’ Insurance Company, 227 Mo. App. 705, 59 S.W.(2d) 738. We think the 
controlling facts of this case are to be easily distinguished from the controlling facts 
in the cases relied upon by defendant, and that the disposition of this case is not 
to be controlled by the disposition of such cases. 

[5] In fact, in the case of Prange v. International Life Insurance Company 
of St. Louis, supra, the facts of the Halsey Case and the line of cases following 
were distinguished from the facts under review in that case. The contention that 
the policy in suit should be construed as a policy for a limited term to August 1, 
1931, and thereafter as a monthly premium payment policy, is not well taken. The 
initial premium paid on July 10, upon the delivery of the policy, was described in 
the policy itself as the monthly premium, so that, from the very beginning the 
policy was a monthly-premium payment policy which carried it, in accordance with 
the conclusions above announced, from the date of its delivery for one month. 


5. The further contention of defendant under this head, above mentioned, to 
the effect that its request for a directed verdict should have been granted, for the 
reason that plaintiff, under the terms of the policy and the other evidence, was not 
entitled to recover upon the cause of action stated in his petition as and for total 
accident indemnity for total disability and loss of time at the rate of $14 per week, 
is, in our opinion, well made. 

The evidence disclosed a direct, specific and total loss of his right foot by 
severance at or above the ankle, resulting to plaintiff from the injury received and 
complained of by him within 90 days after he received such injury, the indemnity 
for which arose and is payable only under the provisions of paragraph C of the 
policy. 

[6] The total accident indemnity for total disability and loss of time for which 
defendant might become liable is found set out in paragraph A of the policy under 
the heading, “Total Accident Indemnity.” By reference to paragraph A, herein- 
before set out, it will be found that defendant agreed to indemnify at the rate o! 
$14 per week only against total disability from such accidental injuries as do not 
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result in the losses mentioned in paragraph C, also hereinbefore set out, thereby 
excluding such losses from the insurance coverage Of its provisions. It is apparent 
from a mere reading of said paragraph that it does not —— indemnity or insur- 
ance against such losses. On the other hand, paragraph C says that, if the injuries 
described in paragraph A result in any one of certain specific total losses mentioned, 
enumerating them, the defendant will pay in lieu of all other indemnity a certain 
fixed sum therein set out. Among the losses enumerated is the loss of either foot 
hy severance at or above the ankle; and the amount to be paid as indemnity for 
such loss is the sum of $50. 

It is contended that the two paragraphs, A and C, are in conflict, and that both 
cannot stand. To this we cannot agree. No insurance has been granted under 
paragraph A to cover the injury sustained by plaintiff, resulting, as it did, within 
00 days after the accident, in the loss of his right foot by severance. 


The insur- 
ance granted was made clearly 


to apply only to disability from injuries which did 
not result in such losses. Provision to indemnify against such a loss is found in para- 
graph C alone, and no liability otherwise than is provided in said paragraph arises 
under the policy for an injury resulting in such a loss. Certainly, none is found in 
paragraph A; and indemnity for such loss is, by the provisions of said paragraph, 
studiously excluded therefrom. The insurance granted by the insuring clause was 
subject to the conditions and limitations thereinafter set out in the policy. It 
might be conceded that, if paragraph A, in the first instance, had not clearly 
excluded such loss from the insurance granted, there might be some basis for the 
contention that paragraph C would be in conflict therewith. The situation here is 
not the same as that found in Caine v. Physicians’ Indemnity Company of 


America 
(Mo. App.) 45 S.W.(2d) 904. 


In that case, it seems that the paragraph providing 


for total disability = loss of time was so framed as to cover all accidental injur- 
ies, barring none. A subsequent paragraph, similar to paragraph C in this policy, 
provided for the payment of a specific sum for a specific loss. It was held that 
the two clauses were in conflict and that the insured had the option of claiming 
indemnity under either. This case presents no such proposition. There is no basis 
whatever here for the contention that the two paragraphs, A and C, are in conflict, 


so as to give rise to the invocation of the rule that the one most favorable to the 
insured must prevail in effect over the other. Paragraph A never, in the first 
instance, granted any insurance governing the specific total loss of a foot, but 
excluded by its express terms such a loss from the operation of its provisions. It 
being thus clearly written, we have no right to construe it otherwise than as writ- 
ten. Prange v. International Life Insurance Co. of St. Louis, supra. 

[7-9] The cause of action stated by plaintiff in his petition is based upon the 
claim that, under the provisions of the policy and of paragraph A thereof, the 
defendant had become liable to him for indemnity for total disability and loss of 
time at the rate of $14 per week from the 7th day of August, 1931, to the 7th day 
of January, 1932; and he was permitted to recover upon such theory. Under the 
evidence in the record, the injury which plaintiff received on August 7, 1931, result- 
ed, within 90 days thereafter, in the direct, specific, and total loss of his right foot 
by severance at or above the ankle, by reason whereof he is not entitled to recover 
against defendant upon the cause of action stated in his petition. In other words, 
the evidence in the record wholly fails to support the cause of action stated in the 
petition. 

It therefore follows that defendant’s instruction for a directed verdict at the 
close of all of the evidence should have been granted by the trial court, and its 
refusal was error. It is immaterial that the defendant did not in its answer affirm- 
atively plead such a defense. It appears from the record that the policy, with 
all its provisions, together with the copy of the application indorsed thereon, was 
introduced in evidence by the plaintiff. With it so introduced in evidence, the 
defendant had the right to take advantage of such evidence to defeat plaintiff’s right 
of recovery by showing that it oe his own claims. Sissel v. St. Louis & S. 
F. R. Co., 214 Mo. 515, 113 S. W. 1104, 15 Ann. Cas. 429; Schlereth v. Mo. Pacific 
R. Co., 96 Mo. 509, 10 S. W. Ps Klein v. United States Casualty Co. (Mo. App.) 
295 S. W. 833. The burden was on plaintiff to make out his case. 

It is unnecessary to consider other grounds advanced or assignments of error 
made. The judgment is reversed. 


Campbell, C., concurs. 
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Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 
The judgment is reversed. 

All concur. 

BUIS v. PRUDENTIAL INS. CO. OF AMERICA. No. 18029. 

Kansas City Court of Appeals. Missouri. Oct. 9, 1934. 
Rehearing Denied Nov. 13, 1934. 
77 Southwestern Reporter (2d) 127. 
2. INSURANCE. 

What is “total disability” within life policy is relative question, depending 
upon insured’s attainments and ability to employ himself in one occupation or 
another, and both insured’s mental and physical capabilities must be considered. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Insured is “totally disabled” when he is unable to perform substantial acts of 
his employment or business in way to reap financial value therefrom, although 
he is still able to perform a few minor duties. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

If insured was totally and permanently incapacitated from earning livelihood 
from work and labor, insurer might not avoid liability for “permanent and total 
disability” because of mere possibility that, by education or otherwise, insured 
might in future become able to earn living in some way or by some means not 
then available. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

That insured will continue to be so disabled as to prevent employment in gain- 
ful occupation at all times during future, so as to be “totally and permanently 
disabled,” is shown if it appears that, very likely, or in all human probability, so 
far as things look now, he will remain so wholly disabled. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Whether seventeen year old boy, whose leg was permanently paralyzed, was 
“totally and permanently disabled,” within life policy, so as to be unable to 
engage in any occupation or to perform any work for compensation of financial 
value, held for jury. 

Evidence showed that insured’s right leg was atrophied from infantile 
paralysis so that he was unable to perform physical work; that he finished 
eighth grade under difficulty and undertook special courses of instruction 
with indifferent success; that he was despondent and lacked ambition 
because of his condition. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANCE. ; 

In action for permanent and total disability benefit in life policy providing 
for payment of face amount of policy in quarterly installments, permitting recov- 
ery of face amount as gross sum with interest, in excess of installments due, held 
error. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 

Suit by Sherman Buis, by next friend, Grant T. Buis, against the Prudential 
Insurance Company of America. From an adverse judgment, defendant appeals. 

Reversed and remanded. 

Henry Eager, of Kansas City, John C. Landis III, of St. Joseph, and Ralph 
M. Jones, of Kansas City (Ralph W. Hyatt, of Newark, N. J., and Meservey, 
Michaels, Blackmar, Newkirk & Eager, of Kansas City, of counsel), for appellant. 

Schultz & Owen, of St. Joseph, for respondent. 

REYNOLDS, Commissioner. 

This case arose in the circuit court of Buchanan county. It is a suit by plain- 
tiff against defendant for total and permanent disability, rendering him “wholly, 
continuously and permanently unable to engage in any occupation or perform any 
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work for any kind of compensation of financial value during the remainder of his 
life,” under a disability provision in a certain policy of life insurance issued by 
defendant to plaintiff in October, 1928. ; 

From an adverse judgment for $1,205, including interest, and for $100 penalties 
for delav and $250 for attorney’s fees, defendant, after an unsuccessful motion for 
a new trial, appeals. 

The policy, among other matters, recites as follows: 

“Provisions as to Total and Permanent Disability. 
“Waiver of Premiums, Payment of Face Amount of Insurance. 

“Disability Before Age 60: Waiver of Premiums—Payment of Face Amount 
if Insurance in Instalments.—If the Insured shall become totally and permanently 
disabled, either physically or mentally, from any cause whatsoever, to such an 
extent that he (or she) is rendered wholly, continuously and permanently unable 
to engage in any occupation or perform any work for any kind of compensation 
if financial value during the remainder of his (or her) lifetime, and if such dis- 
ability shall occur at any time after the payment of the first premium on this 
Policy, while this Policy is in full force and effect and the Insured is less than 
sixty years of age, and before any non-forfeiture provision shall become operative, 
the Company, upon receipt of due proof of such disability, will grant the follow- 
ing benefits : 

“(1) Waiver of Premiums.—The Company will waive the payment of any 
premium or premiums the due date of which, as specified on the first page hereof, 
shall occur after receipt by the Company of said proof of such disability. 

“(2) Payment of Face Amount of Insurance in Instalments—The Company 
will, in addition to waiving the premiums, pay to the Insured at its Home Office 
the Face Amount of Insurance hereunder, less any indebtedness under this Policy, 
in forty quarter-annual instalments during ten years, each instalment to be of 
the amount of $29.16 per $,1000 of insurance payable. The first payment shall be 
made immediately upon receipt by the Company of due proof of such disability 
and subsequent instalments shall be paid quarter-annually thereafter. * * * 

“The total amount of insurance under this Policy, exclusive of the Accidental 
Death Benefit, at any time after one or more of such instalments have been paid 
shall not exceed the commuted value of such of said instalments as are not then 
due computed at the rate of three and one half per cent. per annum compound 
interest, and loan and nonforfeiture values correspondingly modified shall be avail- 
able to the Insured irrespective of said waiver of premiums. Any indebtedness 
incurred on account of the Policy during the instalment period shall be deducted 
from the commuted value of the unpaid instalments at that time, computed as 
above, and the amount of each of such unpaid instalments shall be correspondingly 
reduced. 

“Any insurance remaining at the death of the Insured and any disability 
instalments due and unpaid at that time shall be paid to the Beneficiary or Bene- 
heiaries designated in the policy. * * * 

“Recognized Disabilities—Without prejudice to any other cause of disability, 
the Company will recognize the entire and irrecoverable loss of the sight of both 
eyes, or loss by severance of both hands above the wrists, or of both feet above 
the ankles, or of one hand and one foot, as total and permanent disability under 
this Policy, provided the loss of the sight of each of both eyes or the loss of 
each of such members shall occur while these provisions are in full force and 
effect. * * ¥ 

“The Disability provisions in this Policy are granted without specific extra 
premium being charged therefor, but the cost thereof is included in the premium 
tor this Policy.” 

The second amended petition, on which the case was tried, in substance alleges 
the issuance of the policy; full performance upon plaintiff's part; that in July, 
1929, plaintiff was rendered totally and permanently disabled, whereby he is unable 
‘o engage in any occupation or perform any work for any kind of compensation 
during the remainder of his life. It further alleges vexatious refusal to pay on 
defendant's part, and prays judgment for $1,000, the full amount of the benefits 
provided by the terms of the policy, with interest from July, 1929, together with 
(0 per cent. penalty and an attorney’s fee in the stm of $300. 
_ The answer to the second amended petition set out the various provisions of 
the policy sued upon, and denied the existence of a disability, past or present, 
such degree as was contemplated by said policy to be required, and further 
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alleged that plaintiff could recover under the provisions of the policy only install- 
ments of $29.16 each three months, after the making of due proof, even if dis- 
abled (which disability defendant denied). In addition, such answer tendered a 
general denial. 

It would appear that the insurance payable under said policy, so far as tt 
related to total and permanent disability to one under the age of sixty years, 
amounted to $1,000 to be paid in forty quarter-annual installments of $29.16 each. 

The evidence tends to show that, on the 23d day of August, 1929, during the 
life of the policy sued upon, the plaintiff was stricken with an acute attack of 
poliomyelitis, commonly known as infantile paralysis, which rendered him helpless 
and partially, if not wholly, paralyzed in both legs. At the time of the trial, in 
February, 1933, his condition had somewhat improved, he having regained the use 
of his left leg; but the right leg was still partially paralyzed; and he was without 
any substantial use thereof. The muscles thereof had become atrophied; it had shrunk 
and hardened so that, at the lower part of the thigh, above the knee, it was 
slightly more than two inches smaller than the left leg and, below the knee, around 
the calf, more than an inch smaller than the left. The condition thereof impaired 
its usefulness, making it weak and making plaintiff less able to take muscular 
exercise or do work. The use of it tended to tire him not only in said leg but in 
other parts of the body. This atrophied condition was due to lack of nerve supply, 
occasioned by an injured or diseased condition of the nerves. It sprung from an 
injured or diseased condition df the nerves of the spinal cord directly connecting 
with the nerves of the leg. 

Dr. Dunsmore, of St. Joseph, Mo., who testified upon the trial that he was 
an experienced nerve and mental specialist, after describing the physical condition 
of plaintiff substantially as above indicated, and who had examined plaintiff June 
1, 1932, and afterwards, upon the last Saturday and Sunday prior to the trial, in 
answer to the question asked him whether plaintiff was totally incapacitated from 
engaging in any substantial manner in any occupation or from performing work 
in any substantial way, said, “I believe he is substantially impaired from perform- 
ing work or labor.” 

Dr. Bloomer, likewise a resident of St. Joseph, Mo., called as a witness for 
the defendant, testified that he was a practicing physician and surgeon of St. 
Joseph, Mo., of over twenty years’ experience; that he examined the plaintiff in 
December, 1930, and found his right leg atrophied and its use impaired, relatively, 
to the use of the left leg, about 50 per cent. He testified further that, in his 
opinion, plaintiff's condition would not grow worse than it was at that time; that 
it might remain stationary, or it might improve; that the atrophied condition of 
his right leg was due to an injured condition of his nerves. From the history ot 
plaintiff's case, as he learned it and from the symptoms found, he diagnosed his 
trouble as poliomyelitis, or infantile paralysis and stated that, in his opinion, the 
condition in which he found plaintiff, upon his examination, was permanent, and 
that he would always suffer fatigue from the use of his right leg. ' 

The evidence tends further to show that the plaintiff was about the age of 
seventeen years at the time the policy was issued, and that he had quit school in 
the seventh grade. Prior to the time he was stricken, he had caddied some on the 
golf course; had worked a short time in a grocery store; had spent a short while 
upon a small farm near Sheridan Mo., where his mother did the housework and 
he cut, raked, and burned stalks and also, at times, ran a disc harrow and did odd 
chores about the place. Prior to his illness, he was husky and _ strong, but had 
not fitted himself for any special occupation or line of work or had any training, 
educational or otherwise, to qualify him for any useful occupation. 

At the time plaintiff was stricken, he was visiting in St. Joseph. He was 
unable to get up from his bed for several weeks. As soon as his condition per- 
mitted, he was removed to his home near Sheridan, where he has since resided 
with his mother. For six months after he was able to get up he could move about 
only upon crutches: he had scarcely any use of his legs; he gradually regained 
the use of the left leg so that, eventually, he was able to get around without the 
use of crutches. He has never regained the use of the right leg; he is unable to 
work; the use of his right leg fatigues him so that he cannot run a lawn mower, 
he cannot engage in the game of basket ball or other like sports; when he under- 
takes to stand upon both legs, he becomes unsteady and tends to fall. He 0 
endeavored to go to school, and the evidence tends to show that he took the eighth 
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erade in the public school under difficulties. He undertook special courses of 
instruction, but with indifferent success. The work tired him, and he gave it up. 
He tried to learn typewriting, and made so many mistakes he became discouraged 
and ae He is quite a reader, has good intelligence, and assists the librarian 
of the public school in taking in and handing out books. He walks around town 
ps commas in minor games with other young people. He walked to school sev- 
eral blocks and back home. He walked to the river, about a mile distant, where 
he engaged in swimming, but received no aid from his right leg. He assisted his 
mother in wiping dishes and bringing in water and fuel and doing other chores 
about the house. He became subject to bleeding frequently at the nose and to 
fainting spells, followed by loss of memory therefrom and by weakness for some 
time thereafter. He suffers with headache at practically all times. There was some 
evidence from some of his teachers at school to the effect that they never noticed 
anything unusual or abnormal about him or any difficulty in his manner of getting 
around: others noticed his limp and swinging stride but nothing of an abnormal 
condition. He did not seem to engage in the sports on the school ground, but 
watched the other children play. He was some years older than the other pupils 
in his grade. 

There was also some evidence, upon the part of his neighbors and of boys 
with whom he played, that he moved about normally; that he engaged in the same 
sports with the other boys with whom he associated; that he swung by his arms 
upon the trapeze; that he rode horseback and in motorcars. The evidence, however, 
was never to the effect that he drove a motorcar, but ta the contrary: it was 
never to the effect that he mounted a horse from the ground, but to the contrary; 
and it tended to show that he could mount a horse only from some position of 
support, requiring no effort on his part. 

The testimony of Dr. Dunsmore was to the effect that at the time he exam- 
ined him he did not present a husky, strong appearance. 

There was evidence tending to show that plaintiff had grown despondent over 
his condition and lacked ambition on account thereof. 

The policy named Mrs. Ina G. Buis, plaintiff’s mother, as beneficiary upon the 
death of plaintiff, and was issued to plaintiff in consideration of a premium to be 
paid defendant in the sum of $2.56 per month. This premium appears to have been 
paid until as late as some time during the year of 1932; and, after this, suit was 
brought. 

Plaintiff also appears to have submitted proofs of his disability to defendant 
within the time required by the terms of the policy, about January 6, 1930, and 
again about ov 30, 1930, and perhaps at other times, on blanks -furnished 
for that purpose by defendant, and to have made application for disability bene- 
fits under the policy sued upon. These proofs consisted of statements by himself 
and physicians who attended or examined him, describing his condition and, in 
instances, giving the opinions of his physicians as to his disability and to the extent 
thereof and whether his disabilities were total and permanent or otherwise. 

Just what, if any, objection the defendant had or made to such application and 
proofs submitted, prior to the filing of its answer herein, does not appear from 
the record. It does not appear that it ever accepted or rejected the same, other 
than as indicated by its answer and its failure to make some settlement. 

Upon a trial before the court and a jury, the judgment appealed from was 
rendered. At the close of plaintiff’s case, and again at the close of the whole evi- 
dence, defendant requested instructions directing a verdict for it, which were by 
the court denied. 

Opinion. 

The complaint relating to the action of the court in refusing its instruction 
for a directed verdict at the close of the whole evidence is, however, for review. 
It is contended under this head that the evidence failed to show that plaintiff was 
totally and permanently disabled within the provisions and meaning of the policy 
in suit, but that, upon the contrary, the evidence showed that he was not so dis- 
abled. 

This contention involves the construction of the following clause in the policy, 
to wit: “If the Insured shall become totally and permanently disabled, either 
physically or mentally, from any cause whatsoever, to such an extent that he (or 
she) is rendered wholly, continuously and permanently unable io engage in any 
ceupation or perform any work for any kind of compensation of financial value 
during the remainder of his (or her) lifetime. * * *” 
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[2] The defendant contends that, by the terms “totally and permanently dis- 
abled,” as used therein, the insured must have been rendered substantially helpless 
and reduced to a condition analogous to death, and thereby wholly disabled from 
performing any work or labor or engaging in any occupation. However, the words 
“wholly, continuously and permanently unable to engage in any occupation or per- 
form any work” are qualified by the words following “for any kind of compensa- 
tion of financial value during the remainder of his (or her) lifetime,” so as to 
preclude the construction contended for. The insured, by such qualification, js 
required to be disabled only to such an extent that he may not engage in some 
occupation or perform some work and labor for compensation of financial value. 
One might not be disabled from doing unimportant and minor acts of work and 
labor and yet be disabled from engaging in a gainful occupation or from the per- 
formance of work and labor of a character from which compensation of a financial 
value might be exacted or derived. 

Again, what is and what is not a “total disability” within the meaning of the 
policy is a relative question, depending upon the attainments of the insured and 
his ability to employ himself in one occupation or another. A physical ailment 
which would render an illiterate laboring man totally unfit to do or perform work 
and labor in a substantial way, so as to earn a livelihood therefrom, might not 
prevent a lawyer or a physician from practicing his profession or a college pro- 
fessor or president from pursuing his vocation or a president of a corporation 
from pursuing his work or take from them all other chances of earning a living 
in some vocation other than one involving physical work and labor. Therefore, in 
determining the liability in this case, both the mental and physical capabilities of 
tha insured must be considered. Otherwise the policy becomes a mere delusion 
and a snare. McMahon y. Supreme Council, Order of Chosen Friends, 54 Mo. 
App. 468, loc. cit. 472. When the language of the policy is the very broadest, it is, 
nevertheless, held to be used with reference to the lot in life of the insured, his 


vocation and capacity. Wall v. Continental Casualty Co., 111 Mo. App. 504, 8 
S. W. 491, loc. cit. 498. 


In the case of Katz v. Union Central Life Insurance Co., 226 Mo. App. 618, 
44 S.W.(2d) 250, 252, it was said: “‘* * * Where the insured is incapacitated 
from performing any substantial part of his ordinary duties a case of total dis- 
ability is presented, although he is still able to perform a few minor duties.’ 1 C. 
J. 463; 3163.” : 

[3] When the insured is unable, by reason of his injuries, to do and perform 
the substantial acts required of him in his employment or business, he is totally 
disabled within the meaning of the policy, regardless of the fact that he will be 
able occasionally to perform some single act or acts connected with his business or 
to perform numerous minor and inconsequent acts. The insured is “totally dis- 
abled” when he is unable to perform the substantial acts of his employment or 
business in a way to reap financial value therefrom, as these words used in the 
policy in question contemplate. Katz v. Union Central Life Insurance Co., supra; 
1 C. J. p. 464, § 164. 


“tk * * The question whether the insured is disabled from prosecuting 


some other occupation is to be determined by a consideration of his education, 
experience, age, and natural ability.” 1 C. J. p. 465, § 167.” Katz v. Union Central 
Life Insurance Co., supra. : 

[4] The policy in suit does not limit the insured to any special line of busi- 
ness or employment, and it is to be construed in the light of the facts that must 
have been known to both the plaintiff and the defendant at the time it was issued. 
Defendant insured plaintiff, knowing that he was a mere boy of seventeen years 
of age with a limited and unfinished education and without having qualified himsel! 
for a professional, literary, or business career other, at least, than one depending 
upon work and labor. So, taking the plaintiff as he was when the policy was issued, 
if, from his injuries and his condition as shown by the evidence, he is totally. and 
permanently incapacitated from earning a livelihood from work and labor, de fend- 
ant may not avoid liability because of the mere possibility that, by education of 
otherwise, he may, at some time in the future, become able to earn a living in 
some way or by some means not then available. Indiana Life Endowment Co. v. 
Reed, 54 Ind. App. 450, 103 N. E. 77, loc. cit. 83. That he is so totally disabled 
we think is abundantly shown from the competent evidence in the record. That 
his injuries and disabled condition are permanent is likewise shown by the record. 
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That he might, by education or other training, fit himself for some employment 
or calling is entirely speculative and problematical, and is incapable of being shown 
with certainty. So far as the record tends that he will so become fitted is nega- 
tived. At the age of seventeen, under normal conditions, he had finished only the 
seventh grade in the public schools, and since his injury, has made: the eighth grade 
with difhculty; and his attempts at special courses have met with indifferent suc- 
cess. While the evidence tends to show that he may be mentally normal, yet he is 
afflicted with continuous headaches, with fainting spells causing temporary loss of 
memory, and is despondent on account of his condition and unable to assert ambi- 
tion and ability. He is unable to perform substantial acts in any employment for 
which he might receive compensation of a financial value by reason of his physical 
condition, and can perform only most inconsequent acts in an unsubstantial way. 
The evidence in the record indicates that he is in both a mental and physical con- 
dition from which there is no present prospect of relief, which wholly unfits and 
prevents him from substantial effort and service in any line of employment for 
which compensation of a financial value might be realized. 


[5] While the plaintiff must show, not only that he has been wholly disabled 
for the length of time required by the policy, and is now so disabled as to prevent 
his employment at work and labor affording compensation of a financial value or 
in other gainful occupation, but that he will continue to be so at all times during 
the future, yet the latter is shown if it be made to appear that, very likely or in 
all human probability, so far as things look now, he will remain so wholly dis- 
abled. Paul v. Missouri State Life Ins. Co. (Mo. App.) 52 S.W.(2d) 437. He is 
not required to make absolute proof of the latter, for the reason that, in the 
nature of things, such proof is rarely, if ever, possible. 


[6] Tested by the general rules mentioned, it is clear that the evidence in the 
record made a case for submission to the jury, and that the court did not err in 
refusing defendant’s requested instruction for a directed verdict at the close of the 
whole evidence. 

That the policy in suit is primarily one of life insurance, the benefit there- 
under payable upon the death of plaintiff in a stipulated sum of $1,000, which 
sum, in the event of permanent and total disability, is to be paid as a disability 
benefit to the insured in equal quarterly installments during the period of ten 
years, reducing the amount thus agreed to be paid in the event of death by the 
amount of the installments thus paid, until after ten years, when all liability under 
the policy, either as a life or disability policy, stands discharged, does not alter 
the meaning of the words “total and permanent disability” as used therein from 
the meaning ordinarily given such words where found in insurance contracts, the 
same as or similar to the clause in question and as outlined in the above rule. To 
give to such words the full meaning contended for by defendant would be to 
reduce to a nullity the contract so far as it relates to disability and to make - 
provisions relating thereto a mere scheme for the inducement of the policy and < 
means of extracting dues from policyholders without creating any real liability for 
the disability features thereof. The policy does not provide that the disability 
benefits agreed to be paid are mere gratuities, but it expressly recites that the cost 
of such insurance is included in the general premium for the policy. As was 
further said in the case of Foglesong v. Modern Brotherhood of America, 121 
Mo. App. 548, 97 S. W. 240, 241: “Common knowledge of the occupations in the 
lives of men and women teach us that there is scarcely any kind of disability that 
prevents them from following some vocation or other, except in cases of complete 
mental inertia. We have examples of persons without hearing and without sight 
following a vocation—some without feet, and some without hands, engaged in 
business. The achievements of disabled persons are seemingly marvelous. Under 
defendant’s theory, the plaintiff might embark in the peanut trade or follow the 
business of selling shoestrings or lead pencils, or follow some similar calling: in 
which instances, under the rule invoked, there would be no disability within the 
meaning of the policy. In our opinion, such was not within the contemplation of 
the parties.” Neither was such result within the contemplation of the parties here. 

f it was so intended by the defendant, the policy amounts but to a mere fraud. 

So far as defendant’s contention that plaintiff is not mentally disabled but is 
mentally alert and that he is therefore not totally disabled is concerned, it may be 
said that the policy itself contemplates that the insured may become totally and 
Permanently disabled by reason of either a mental or a physical affliction. It so 
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recites. One can be totally and permanently disabled from physical injury and 
remain mentally alert and capable and yet be unable, on account of his physical 
condition, to engage in any occupation or perform work and labor from which 
compensation of a financial value might be derived. 

If ability to-mount a horse as a cripple, from a support like a manger, or 
swing by the arms from a trapeze or swim with the aid of two arms and one leg, 
or play at minor games or walk about town with a dead leg for a little exercise, 
or dry table dishes-or bring in a bucket of water or a stick of wood at times, 
constitutes substantial acts in the performance of work and labor in any employ- 
ment or occupation for which one might expect or receive compensation of finan- 
cial value, then we must confess that this world is entirely different from what it 
has always been considered. 

Plaintiff's disability as it appears from the record is wholly within the pro- 
visions of the policy sued upon and as contemplated by the parties. 

[7] It, however, appears that plaintiff was permitted to recover the full face 
value of the policy in the sum of $1,000 as a gross sum, together with interest 
thereon. This he was not entitled to do. He could recover only for the unpaid 
installments following the proofs of loss due at the time the petition was filed or, 
at most, under proper amended pleadings, for the amount of such unpaid install- 
ments due at the time of the trial. His proofs of disability appear to have been 
made about January, 1930, and December, 1930. This suit was filed in September, 
1931, and trial was had and judgment rendered at the January term, 1933. The 
policy provided that, in the event of total disability, defendant should pay the face 
value thereof in the sum of $1,000 in quarterly installments of $29.16 each during 
a period of ten years. This thus became, within the contemplation of the contract- 
ing parties, the ultimate liability of the defendant, to pay s&id sum in quarterly 
installments, whether based upon its denial of liability or otherwise. Upon the 
authority of the case of Allen v. National Life & Accident Insurance Co., 67 
S.W.(2d) 534, the opinion in which was written by Judge Bland of this court, 
and of the cases therein cited, and upon authority of the case of Puckett 
National Annuity Association, 134 Mo. App. 501, 114 S. W. 1039, and of the case 
of Leon v. Barnsdall Zinc Co., 309 Mo. 276, 274 S. W. 699, the judgment in this 
case cannot stand. This case is one wherein the plaintiff appears to have per- 
formed his contract in full, and the contract upon the part of the defendant only 
is executory. 

Numerous other errors upon the trial are urged by defendant in its brief. 
However, without committing ourselves upon the matters complained of, we do 
not pass upon the same, for the reason that it is unnecessary to do so upon this 
appeal, inasmuch as the judgment below must be reversed on account of the ert 
in the judgment noted. The judgment is therefore reversed, and the cause is 
remanded for a new trial in conformity with the views expressed herein. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 
The judgment is reversed, and the cause remanded for new trial. 

All concur. 


BOMWELL v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 7, 1934. 
275 New York Supplement 897. 

INSURANCE. f 

Defendant’s evidence in action on disability insurance policy that plaintiff 
had been ill and received medical attention during past five years, contrary to his 
representation in application, cast burden on plaintiff to show that such illness was 
trivial or minor. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

\ction by Louis Bomwell against the Commercial Casualty Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed on the law, and new trial granted. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Tompkins, and Davis, 
i]. 

Daniel Mungall, of New York City, for appellant 

Myron J. Shon, of Yonkers, for respondent. 





Acc. 


National Life & Accident Ins. Co. of Nashville, Tenn. v. May 1049. 


Per Curiam. 

Judgment reversed on the law, and a new trial granted, costs to abide the 
event. The action was on a policy for disability insurance in which the illness 
jor which liability is claimed followed shortly after the issuance of the policy. It 
was claimed by the defendant and proof was made that the plaintiff had suffered 
from illness and had received medical attention during the past five vears, contrary 
to his representation in the application, which was made a part of the policy. 
When this proof was made, the burden was cast on the plaintiff to show that the 
illness was of a trivial or minor nature, and that the attendance of the physician 
vas to treat him for such slight illness. The rule adopted by the learned trial 
court placed the burden of proof in respect to illness and medical attention on the 
defendant. This was error. Battah vy. Prudential Insurance Co. of America, 151 
Misc. 176, 267 N. Y. S. 682, and cases cited therein; Danker vy. Prudential Insurance 
Company of America, — App. Div. —, 275 N. Y. S. 896, decided December 3, 1934. 
It is unnecessary to discuss the other questions raised by the appellant on this 
appeal. 

NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN. 

v. MAY. No. 23636. 
Supreme Court of Oklahoma. Dec. 4, 1934. 
Rehearing Denied Jan. 8, 1935. 
39 Pacific Reporter (2d) 107. 
1. INSURANCE. 

Provision of life and accident policy exempting insurer from liability under 
ertain conditions will be construed strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Provision that accident policy does not cover injuries intentionally inflicted on 
insured by himself or any other person except by burglars or robbers held not to 
exempt insurer from liability for death resulting from fatal injuries intentionally 
inflicted by another. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


Syllabus by the Court. 

1. A provision of a life and accident insurance policy exempting the insurer 
irom liability under certain conditions will be construed strictly against the insurer. 

2. A provision in an accident insurance policy that “this policy does not cover 
suidice, * * * nor injuries intentionally inflicted upon the assured by himself or any 
other person, except by burglars or robbers,” held not to exempt the insurer from 
lability for death resulting from fatal injuries intentionally inflicted by another 

Appeal from District Court, Okmulgee County; Mark L. Bozarth, Judge. 

\ction by Katie May against the National Life & Accident Insurance Company, 
a corporation, of Nashville, Tennessee. Judgment for plaintiff, and defendant 
appeals. 

\ffirmed. 

Cochran & Noble and S. L. O’Bannon, all of Okmulgee, for plaintiff in error. 

J. H. Stephens, of Okmulgee, for defendant in error. 

Per Curiam. 

lhis is an action to recover for the death of Ben H. May under a life and 
accident insurance policy which insured the deceased “against loss of life, limb, 
imbs, sight, or speech and hearing, resulting directly and’ independently of all other 
causes from a bodily injury which is effected accidentally and through external 
and violent means (excluding suicide, sane or insane), herein called ‘such injury,’ 
in the initial principal sum of Five Hundred Dollars; all in the manner hereinafter 
provided and subject to the conditions and limitations hereinafter contained.” 

Section O of the policy provides: “This policy does not cover suicide (sane 
r imsane) ; nor any venereal disease; nor any disease not common to both sexes; 
hor aeronautics; nor military or naval service in time of war; nor injuries inten- 
tionally inflicted upon the assured by himself or by any other person except by 
urglars or robbers; nor the assured while in the Tropics or in any part of Alaska 
tin the British Possessions of North America, north of the sixtieth degree of 


north latitude, and there shall be no liability whatever against the Company in any 
such cases,” 
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The plaintiff, Katie May, who is the beneficiary named in said insurance policy, 
alleged in her petition that the insured, Ben H. May, died as a result of a gunshot 
wound fired recklessly and heedlessly or accidentally and at random by one Henry 
(Sonny) Carson, while the latter was on a drunken spree and wholly unaware of 
the presence or proximity of the insured and while the insured was casually pass- 
ing along the street in the city of Seminole. 

In its answer the defendant denied that the shot was accidental, and alleged 
that Carson pointed his gun at the insured and deliberately and intentionally shot 
him. 

The evidence shows that Ben May was referred to as “Uncle Ben,” and that 
he was a colored policeman in Seminole, and that Carson was also colored, and 
that they were friends; that the shooting occurred after dark in the evening; that 
just before the shooting, Ben May passed in front of the rooming house where 
Carson was, and that the light from the rooming house was shining out in front 
through the window so that Carson could see May pass; that just after May passed 
and was about forty feet down the sidewalk, Carson ran out of the rooming house 
with a rifle and said, “Look out, Uncle Ben,” and fired in his direction twice, and 
~ May shot once at Carson, and that May was shot in the leg, as a result of which 
he died the next day; there was some evidence that Carson had been drinking in 
the rooming house, but none that he was drunk. It is not contended that he was a 
robber or a burglar. There was evidence that May was talking with some one at 
the time of the shooting, but none as to who the person was. 

The witnesses for both the plaintiff and defendant testified to substantially the 
above facts, and there was no material conflict in the evidence. At the close of 
plaintiff's evidence the defendant demurred thereto, which demurrer was overruled. 
After both sides rested, the plaintiff moved for a directed verdict in her hehalf, 
which motion was sustained, and a verdict was accordingly returned in favor of the 
plaintiff. From an order overruling motion for new trial, the defendant appeals. 

It is conceded by the company that, if it did not contain section O, the policy 
would protect the insured against death caused by intentional injuries inflicted by 
another. Union Accident Company v. Willis, 44 Okl. 578, 145 P. 812, L. R.A. 
1915D, 358. 

The decisive —— in this case is whether section O of the policy covers fatal 
injuries intentionally inflicted by another. If it does not, the decision of the lowe 
court should be affirmed; if it does, it should be reversed. 

[1, 2] This court has repeatedly held that provisions of insurance policies 
exempting the insurer from liability under certain conditions will be construed 
strictly against the insurer. Barnett v. Merchants’ Life Ins. Co., 87 Okl. 42, 208 P. 
271; Bankers Reserve Life Co. v. Rice, 99 Okl. 184, 226 P. 324: General Accident 
Fire & Life Assurance Corporation vy. Hymes, 77 Okl. 20, 185 P. 1085, 8 A. L. R 
318; Great Southern Life Insurance Co. vy. Churchwell, 91 Okl. 157, 216 P. 676, 28 
A. L. R. 97. This is also the general rule. 1 C. J. 38, 14 R. C. L. 926. 

For a reversal of this case the insurance company relies upon National Life 
& Accident Insurance Co. y. Hannon, 214 Ala. 663, 108 So. 575, and National Life 
& Accident Insurance Co. vy. DeLopez (Tex. Civ. App.) 207 S. W. 160, which cases 
construe policies of this same company identical or practically identical with the 
policy involved in this case, and hold that section O refers to fatal as well as non- 
fatal injuries. 


On the other hand, the defendant in error, to sustain the action of the lower 


court in directing a verdict in her behalf, relies upon Business Men’s Ind. Asso. \ 
Washburn, 94 Ind. App. 395, 157 N. E. 104, 105, 158 N. E. 492, and American Acct- 
dent Insurance Co. v. Carson, 99 Ky. 441, 36 S. W. 169, 34 L. R. A. 301, 59 Am. 5t. 
Rep. 473, which ho 1d that exemption clauses similar to section O of the policy 
involved in this case, referring to injuries without words naming fatal injuries, will 
be construed strictly against the insurer so as not to include fatal injuries. 


The question involved depends upon the context in which the word ‘ ‘injuries 
is used. It will be observed that the insuring clause insures against loss of life 
resulting from bodily injury “herein called ‘such injury.’” In nearly every para- 
graph of the policy the injury is referred to as “such injury,” but not so in section 
O, which uses the word “injuries.” 


Section O exempts the company from liability on seven different grounds 
Some of them refer to exemption from liability for sick benefits. All the others, 
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Davis v. State Mut. Ben. Soc. 105i 


with the possible exception of the one applicable to the facts of this case, are 
broad enough to include death. In fact, the first ground is suicide, which clearly 
exempts the company from liability for fatal injuries intentionally inflicted by the 
assured. To hold that the other ground of exemption, namely, “injuries inten- 
tionally inflicted upon the assured by himself or by any other person,” is broad 
enough to include fatal injuries intentionally inflicted by the assured, would mean 
that the company twice in the same paragraph exempted itself from liability for 
suicide. This would be unusual. The more natural and reasonable construction 
would be that the first refers to fatal injuries intentionally inflicted by the assured, 
and that the other refers to nonfatal injuries intentionally inflicted by the assured. 
The clause in question uses the word “injuries” in the same sense in connection with 
self-inflicted injuries that it does in connection with those inflicted by another. If 
the one does not include fatal injuries, neither does the other. 

In the case of Interstate Business Men’s Accident Association vy. Dunn, 178 Ky. 
193, 198 S. W. 727, 728, 6 A. L. R. 1333, the court uses the following language: “The 
word ‘injure’ is not a technical word. It is in common use, has a popular and 
well-understood mcaning, and from the context we take it for granted it was 
intended to have its popular meaning in this contract. It is defined by Webster as 
meaning: ‘To do harm to; to hurt; to damage, as to hurt or wound.’ See, also, 
16, A. & E. Ency. of Law, page 499; 22 Cyc. 1062. And this is its commonly under- 
stood meaning in ordinary usage. It is not referable to nor is it used in describing 
iatal injuries, but is customarily confined to injuries that are not fatal. For example, 
if a man is shot and killed instantly, we would not say that he was injured but 
that he was killed.” 

In the Washburn Case, supra, the Appellate Court of Indiana, in holding that 
an exemption clause similar to said section O did not refer to fatal injuries, used 
the following language : 

‘We do not know why the word ‘death’ was not inserted in the exemption 
clause of the policy now under consideration after the word ‘injury.’ We do know 
that the insertion of the word ‘death’ would have made plain a provision, which, 
without this word, is involved in some doubt and susceptible of two interpretations, 
and we cannot assume the word was omitted by inadvertence. Indeed, we must 
assume the word ‘death’ was omitted for some good and sufficient reason. See Inter- 
state Business Men’s Accident Ass’n vy. Dunn, 178 Ky. 193, 198 S$. W. 727, 6 A. L. 
R. 1333. 

“The policy deals with and covers accidental injuries, loss of life, and dis- 
ability. The exemption clause deals with injuries only, and it may well be said 
that no exemption from death was intended. See Kascoutas v. Federal Life Ins. 
Co., 193 Towa, 343, 185 N. W. 125, 22 A. L. R. 294 (second appeal). For opinion on 
first appeal, see same title, 189 Iowa, 889, 179 N. W. 133.” 

We do not think it possible to reconcile the two decisions relied upon by the 
company with the decisions relied upon by the defendant in error. While the two 
decisions relied upon by the company are more nearly in point, since they involve 
policies practically identical with the policy involved in this case, we do not agree 
with them. 

For the foregoing reasons, we do not think it can be said that the clause involv- 
ed in this case clearly refers to fatal injuries. Rather, we think it is more reason- 
able to construe it as not referring to fatal injuries. Therefore, following the rule 
of strict construction against the insurer which this court has uniformly applied, we 
hold that the exemption clause does not refer to fatal injuries intentionally inflicted 
by another. 

Judgment affirmed. 

The Supreme Court acknowledges the aid of District Judge Thurman S. Hurst, 
who assisted in the preparation of this opinion. The district judge’s analysis of law 
and facts was assigned to a justice of this court for examination and report. 
Thereafter, the opinion, as modified, was adopted by the court. 


DAVIS v. STATE MUT. BEN. SOC. 
Superior Court of Pennsylvania. Jan. 4, 1935. 
re 176 Atlantic Reporter 73. 
l. INSURANCE. 


Under health and accident certificate requiring insured to be necessarily 
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fined to her bedroom, except in surgical cases, to receive benefits, insured suffer- 
ing from sprained shoulder, contusion and laceration about chest, was entitled to 
benefits though she was not confined to her bedroom, since she was within classi- 
fication of a “surgical case.” 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE. 

In construing meaning of health and accident certificate requiring insured ¢ 
be necessarily confined to her bedroom except in surgical cases, to receive benefits, 
words used must be taken in their plain, ordinary, and usual meaning. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal No. 379, October term, 1934, from judgment of Municipal Court, 
Philadelphia County, No. 511, September term, 1933; Utley E. Crane, Judge. 

Assumpsit by Florence Davis against the State Mutual Benefit Society to 
recover health and accident benefits under an insurance certificate. Judgment for 
the plaintiff for $74.20, and defendant appeals. 

Affirmed. 

\rgued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
and Parker, JJ. 

George J. Edwards, Jr., of Philadelphia, for appellant. 

I. Sydney Bass and Abraham Berkowitz, both of Philadelphia, for appellee. 

Baprice, Judge. 

The appellant, on the 25th of July, 1927, issued to the plaintiff its certificate, 
which provided, inter alia, as follows: “Benefits will not be paid for or on account 
of any sickness, disease or accident which does not totally incapacitate the insured 
from attention to or superintending his or her usual or other employment. * * * 
And in no-case will any benefit be paid unless the member applying therefor has 
been under the personal care of a regular practicing physician for a period of 
not less than seven days for each weekly benefit claimed and, except in surgical 
cases, shall be necessarily confined to his or her bedroom with a_ well-defined 
disease.” 

On February 3, 1933, the claimant fell down a flight of stairs, and as a result 
sustained the following injuries, to wit: Sprained left shoulder, contusion and 
laceration about the chest. Appellant refused to pay benefits, except $10 covering a 
period of one week. Suit was brought by claimant to recover for seven additional 
weeks, with interest, which she alleged was due her under the terms of the cer- 
tificate. Judge Crane, sitting without a jury, found for the plaintiff in the sum of 
$74.20. The defendant appealed. 

The appellant’s chief argument is that, as plaintiff was not confined to her 
bedroom after the first week, she was entitled to benefits for one week only. 

|1, 2] We think that the only reasonable interpretation to be given this con- 
tract is that the necessity of being confined to her bedroom in order to recover 1s 
limited to well-defined diseases and not to surgical cases. If we were to accept the 
appellant’s contention, if the insured had broken or sprained both arms, but had 
not been confined to her room, she would not be entitled to any benefits. Surely 
this would not be a fair construction of this contract. 

Nor are we in doubt that the injuries: sustained bring the insured within the 
classification of what is commonly called surgical cases. Certain it is that the 
plaintiff was not suffering from a disease, as ordinarily understood. In construing 
the meaning of the contract, the words used must be taken in their plain, ordinary, 
and usual meaning. : 

Lieberman v. Columbia N. L. I. Co., 47 Pa. Super. 276, and Hakspacher v. 
7Etna Ben. Asso., 55 Pa. Super, 410, relied upon by the appellant, are cases 
involving health policies containing provisions dissimilar from those in the policy 
before us. 

The learned trial judge found on sufficient competent evidence that the plain- 
tiff's employment was that of a houseworker; that as a result of the accident she 
was totally incapacitated, and was under the treatment of her physician trom 
February 3, 1933, until March 31, 1933. ; F ; 

We find no reason for disagreeing with these findings or disturbing the ee 
clusions of the trial judge that the plaintiff was entitled to the benefits she 
demanded. A 

Assignments of error are overruled, and judgment is affirmed. 
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Winters Mut. Aid Ass'n v. King 


WINTERS MUT. AID ASS’N v. KING. No. 8022. 
Court of Civil Appeals of Texas. Austin. Noy. 21, 1934. 
77 Southwestern Reporter (2d) 284. 
1. INSURANCE. 


In action on mutual accident policy, whether insurer had waived strict com- 
pliance with requirements stated in notices as to payment of assessments held for 


jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Runnels County Court; Paul Trimmer, Judge. 

Suit by W. W. King against the Winters Mutual Aid Association. Judgment 
for plaintiff, and defendant appeals. 

Reversed and remanded. 

Jno. E. Childers, of Abilene, for appellant. 

Frank C. Dickey, of Ballinger, for appellee. 

BauGH, Justice. 

Suit was by appellee as plaintiff against appellant association upon an accident 
insurance policy. Appellant operated as a local mutual aid association upon the 
mutual plan of assessment as needed against members to pay claims. Appellee’s 
injury was a broken leg, for which the policy provided a maximum payment of 
$230. Appellant’s defense was that appellee’s policy had lapsed from nonpayment 
of assessments against him prior to the date of the injury. In reply appellee 
pleaded an established custom of appellant association of accepting payments of 
assessments subsequent to the last day of payment stated in the notices sent to 
members, knowledge of, and reliance upon, such custom by appellee. The last day 
for payment of the assessment made against appellee under the terms of his policy 
and of the notice received by him was February 5, 1933. The injury occurred on 
February 11, 1933, at which time appellee was admittedly delinquent. 
vg case was tried to a jury upon special issues, in response to which the jury 
found: 

1. That the association had established a custom of waiving a strict compliance 
with the terms set out in the assessment calls as to the date of final payment 
stated in said calls. 


a such custom was known to the appellee during the month of Febru- 
ary, JJ. 

3. That appellee relied upon such custom with the intention of paying the 
assessment against him before the benefits of his policy were forfeited. 

_ 4. That appellee had offered to pay to an agent of said association the amount 
of the assessment of his last call on February 6, 1933. 

_ Based upon these findings, the trial court rendered judgment against appellant 
for $250: hence this appeal. 

[1] Appellant’s first contention is that there was no evidence that it had 
adopted any such custom as that inquired about in special issue No. 1; and also 
that the answer of the jury thereto was contrary to the overwhelming preponder- 
ance of the evidence. This contention is not sustained. We do not deem it necessary 
to set out the evidence here. The testimony of three policyholders of acceptances 
by appellant from them of payment of assessments after the date named in notices 
to them, and of the secretary of appellant on cross-examination on that issue, were 
clearly sufficient, we think, to present a jury question on the issue of waiver of 
a strict compliance with the requirements stated in the notices. 

[2] The second contention relates to failure of the trial court to properly 
place the burden of proof in the charge to the jury. The charge of the court with 
reference to the four special issues submitted, so far as material here, was: “You 
will answer such questions, * * * in the order in which same are set out, 
* * * making your answers, as you may find to such question, from a pre- 
ponderance of the evidence.” 

Objection in writing was duly made by appellant to such charge, on the ground, 
among others, that it did not properly place the burden of proof. 


We think this contention must be sustained. It is not denied that appellee was 
delinquent at the time of his injury in the payment of the assessment made against 
im; nor that such delinquency defeated his right of recovery unless he affirma- 
tively showed a waiver by the appellant of the payment thereof on or before 
February 6th; the 5th of February having fallen on Sunday. The burden of proof 
on the issue of waiver was clearly upon him, but was not so placed in the charge. 
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Charges almost identical with that given in the instant case were presented where 
the burden, as here, rested upon the plaintiff to prove affirmatively the issues 
made, in the cases of Psimenos v. Huntley (Tex. Civ. App.) 47 S.W.(2d) 622, 
and St. Louis, B. & M. Ry. Co. v. Heard & Heard (Tex. Civ. App.) 66 S.W.(2d) 
1092, in hoth of which cases the charge was held to constitute reversible error 
The holding of the Commission of Appeals in H. & T. C. Ry. Co. v. Stevensor 
(Tex. Com. App.) 29 S.W.(2d) 995, would also appear to condemn such charge 
Such a rule would appear particularly applicable here in view of. the fact that 
the sufficiency of the evidence to sustain the answers of the jury is  seriousl; 
questioned, and of the fact that the officers of appellant positively denied that 
any such custom prevailed. 

In view of another trial, the trial court’s attention is called to the cases ot 
Gilmer v. Graham (Tex. Com. App.) 52 $.W.(2d) 263, and Federal Surety Co 
v. Smith, 41 S.W.(2d) 210, 214, for approved charges in such cases. 

For the reasons stated, the judgment of the trial court is reversed and the 
cause remanded for another trial. 

Reversed and remanded. 


SELOVER v. ASTNA LIFE INS. CO.- No. 25284. 
Supreme Court of Washington. Dec. 27, 1934. 
38 Pacific Reporter (2d) 1059, 
1. INSURANCE. 

In action on accident policy, whether insured’s death was accidental or suicidal 
held tor jury. 

(For other cases, see Insurance, Dec. Dig. $ 668[12.) 

2. INSURANCE. 

_ Burden of proving that accident happened by reason of something excepted in 
policy was on insurer, rather than on insured to show affirmatively that accident 
did not occur hy reason of anything excepted in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6}.) 

3. INSURANCE 

In action on accident policy for death of insured, presumption against suicid 
which once attached remained in case until overcome by evidence, and burden of 
overcoming presumption was upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4. INSURANCE. 

In action on accident policy for death of insured, where evidence of insurer t 
rebut presumption against suicide was based upon inference drawn from circum 
stantial facts, question whether death was accidental or suicidal was for jury 

(For other cases, see Insurance, Dec. Dig. $ 668[12].) 

5. INSURANCE. 

In action on accident policy for death of insured, suicide was affirmative 
defense which insurer had burden to establish by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. $ 665[6].) 

7. INSURANCE. 

In action on accident policy for death of insured, plaintiff has burden to show 
by preponderance of evidence that death was caused by external, violent, and acci 
dental means, and upon such showing law raises presumption that death was acci 
dental, making out prima facie case for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. INSURANCE. 

In action on accident policy for death of insured, where defense was suicide, 
evidence that insured had large debts and small bank balance and that he ha‘ 
collected and used proceeds of three shipments of produce belonging to shippet 
who was unpaid warranted instruction that proceeds of goods shipped to broker ot 
consignment for sale helonged to shipper and that broker could not use money fot 
his own purposes. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


Department 2. 
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Appeal from Superior Court, King County; Wm. E. Huneke, Judge. 

\ction by Kate Selover against the A&tna Life Insurance Company. Judgment 
ior defendant, and plaintiff appeals. 

Reversed, with directions. 

William A. Herren, Edgar S. Hadley, and Eugene F. Hooper, all of Seattle, 
for appellant. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for respondent. 

STEINERT, Justice. 

Plaintiff brought this action upon two accident insurance policies, seeking to 
recover the principal sums thereof on account of the death of the insured. Trial 
jy jury resulted in a verdict for defendant. Motions for judgment notwithstanding 
the verdict and for a new trial having been denied, judgment was entered, from 

hich plaintiff appeals. 

Some years ago the respondent insurance company issued to John W. Selover 
two policies of insurance, each in the principal sum of $10,000, insuring him 
sgainst loss, resulting directly and independently of all other causes, from hodily 
njuries effected solely through external, viclent and accidental means, suicide 
(sane or insane) not included. The policies were in full force and effect on July 15, 
1932, the day on which the insured came to his death. Appellant was named as the 
jeath beneficiary in both policies. 

Mr. Selover had, for many years, been engaged in business in Seattle as a fruit 
and produce broker. The business was incorporated under the name of J. W. 
Selover & Son, Inc.; all of its stock, except one share, being owned by Mr. Selover. 

On the morning of July 15, 1932, Mr. Selover arose at about 6 o'clock, appar- 
ently intending to go to his place of business early as he frequently did when ship- 
ments of fruit or produce were expected. He left the house and, it seems, went 

the garage in which he kept his car. The garage was located several blocks 
away from his home. Shortly before noon, Mr. Selover not having appeared at 
the office, one of the employees telephoned to Mrs. Selover and made inquiry con- 
‘erning him. Surprised at the information that Mr. Selover had not gone to the 
fice, Mrs. Selover, accompanied by her housemaid, went over to the garage. 
\ccording to her testimony, when she arrived at the garage she heard the motor 
f the car running and saw that one of the garage doors was closed but not latched 
ind that the other door was standing ajar about six or eight inches. One of the 
panes of the glass portion of one of the doors had been broken some time before 
and had been replaced with a double-meshed screen. Thowing open the doors of 

e garage, she found Mr. Selover seated in the automobile directly behind the 
steering wheel, his left foot resting on the left-hand running board, his left hand 
grasping a wiping rag by his side, and his right hand lying in his lap. In response 
to her screams, a street car operator and two other men came to her assistance. 
The men pushed the car out of the garage, took Mr. Selover therefrom, and laid 
im upon the ground. A physician, the coroner, and the fire department were 
notified. The physician, upon arrival, administered a heart stimulant, but without 
any response. A lieutenant of the fire department used a pulmotor upon the body 
ir about fifty-two minutes, but without success. The coroner, after an examina- 
ion, pronounced Mr. Selover dead of asphyxiation from carbon monoxide gas. 

The street car operator, the coroner, and the fireman were called at the trial 
a witnesses for respondent. The operator testified that upon his arrival at the 
scene Mrs. Selover was standing by the automobile, and that he heard her say, 
“Why did you do it?” or “Why did he do it?” He also testified that the windows 
{ the doors of the automobile were down and that he observed that both garage 
doors dragged in opening and closing; further, that he did not see any rag in Mr. 
Selover’s hand. The fireman testified that Mrs. Selover had told him, at the time, 
that Mr. Selover had been in the garage with the doors closed and the motor run- 
ning, since 6:30 that morning. The coroner testified that he had talked to Mrs. 
Selover at the time of his call, and had inquired of her particularly about the 
doors; that she had said that the doors were closed. He also testified that he had 
tried the doors and found that, on account of their contacting the ground, it would 
be dificult for them to blow closed. 

\s may be expected, much of the evidence was directed toward the previous 
condition of Mr. Selover’s health and financial affairs. From the evidence adduced, 
livergent conclusions are strenuously urged by counsel. There was evidence to 
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the effect that, although Mr. Selover had been ill shortly before his death, it was 
only of a temporary nature, that the night before his death friends had visited at 
his home, and that he was then in good spirits. On the other hand, there was evi- 
dence that, due to financial worries, Mr. Selover was on the brink of nervous pros- 
tration. As to his finances, there was evidence that, although the business had 
heen falling off, and although Mr. Selover was then in debt, vet the conditions were 
not such as would drive a normal man to distraction or furnish a motive for sui- 
cide. On the other hand, there was evidence to the effect that Mr. Selover required 
from five to six hundred dollars a month for his personal and household expenses: 
that he kept but one bank account for his business and his personal affairs; that his 
account with the company was overdrawn to the extent of $6,700; that certain ship- 
ments on consignment, amounting to about $278, had not been paid for; that there 
was owing to an associate in the business, who worked on a profit-sharing basis, 
the sum of $1,150; and that for some time past the business had made no profi 
whatever. 

The assignments of error may be grouped under two heads: (1) The refusal of 
the court to grant the motion for judgment notwithstanding the verdict. This 
assignment is rested upon appellant’s contention that there was no evidence “where- 
by the jury could base a finding of death other than by accidental means.” (2) 
Error in the giving of certain instructions and the refusal to give certain others, 
requested by appellant. These assignments furnish the basis for appellant’s motion 
for a new trial. 

[1] As to the first assignment, suffice it to say that our consideration of the 
record convinces us that the question whether death was accidental or suicidal was, 
under the evidence, a matter for the jury to determine. The motion for judgment 
nowithstanding the verdict was therefore properly denied. 

The other group of assignments presents more difficult questions. 

After instructing the jury that the burden was upon the plaintiff (appellant) 
to show by a fair preponderance of the evidence that the insured met his death 
by accidental asphyxiation from carbon monoxide gas, the court gave its instruc- 
tions No. 3 and No. 7, as follows: 

“No. 3. You are instructed further that the burden is not upon the defend- 
ant to show that the insured committed suicide, but the burden is upon the plain- 
tiff to show that he met his death from accidental means as alleged, and if there 
is evidence tending to show that the insured took his own life and such evidence, 
if any, causes you to hesitate and to be in doubt as to the cause of death, then 
your verdict would have to be for the defendant.” a 

“No. 7. I instruct you further that presumption of law is against suicide but 
that such presumption falls to the ground when there is any competent evidence 
tending to show that death was caused by other means. If, therefore, you find 
that there is no evidence in this case tending to show that the deceased intended 
to commit suicide, then I instruct you that the presumption of law is that his death 
was accidental, but if there is evidence tending to show that the deceased intended 
to and did commit suicide, then this presumption does not apply and the burden 
would be on the plaintiff to show that his death was caused by accidental means 
and not by suicide.” 


The appellant requested instructions to the effect that the burden was upon 
respondent to show by clear and satisfactory evidence that death was the result ot 
suicide, and that the burden was not sustained by proof of motive alone with cir- 
cumstances probably indicating suicide, if from the evidence there was equal 
probability that death was accidental. 

The question presented by the court’s instructions and those requested by 
appellant relate to the burden of proof and to the force and extent of the pre- 
sumption against suicide. Respondent contends that the burden of proof lay upon 
appellant, throughout the case, to show that death was accidental. Appellant con- 
tends that, inasmuch as death through natural causes was not involved, and since 
the only question was whether death was accidental or was the result of suicide, 
and appellant having made a prima facie case of accidental death, the burden was 
upon respondent to establish suicide. Appellant further contends that respondent 
must meet that burden by such evidence as excludes, with reasonable certainty, 
every hypothesis of death by accident. 

Respecting the question of the burden of proof and the effect of the pre- 
sumption of law, we may say at the outset that, while judicial discussion of these 
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subjects, in cases of this kind, has been almost limitless, there is a most serious 
and irreconcilable conflict in the decisions. To review here the many pertinent 
cases would carry this opinion to an inordinate length and in the end would be 
profitless, for it would do no more than to substantiate our statement that the 
holdings are in hopeless conflict. We will therefore do no more than to give a 
general statement of the principles announced in the various decisions and a refer- 
ence to convenient sources of authority upon the subject. 

In 8 Couch, Cyc. of Insurance Law, § 2231, under the chapter on “Evidence,” it 
is said: “In jurisdictions where a distinction is drawn between accident policies, 
wherein the plaintiff has the burden of bringing his case within the terms of the 
policy by affirmatively showing accidental death, or death by accidental means, 
and ordinary life insurance policies, where liability follows a showing of death 
unless there is an affirmative showing that it was within an exception, such as 
suicide, for instance, the plaintiff in an action on an accident policy has the burden 
of proving the accidental nature of insured’s death, to do which suicide must be 
negatived; and this notwithstanding the presumption against suicide, since such 
presumption, it has been said, does not change the burden of proof in the first 
instance. In fact, the presumption against suicide is rebuttable, and as such is 
not evidence, but a rule of law which operates merely to throw upon the party 
against whom it is raised the duty of going forward with the evidence, and does 
not relieve the plaintiff of the burden‘of proving death by accident.” 

The notes to this statement, brought down in the 1933 supplement, cite many 
cases in support thereof. 

On the other hand, volume 6, Cooley’s Briefs on Insurance (2d Ed.), under the 
title “Suicide as an Excepted Risk,” makes the following statements: 

“As a defense based on the condition making suicide an excepted risk is an 
afirmative one, the burden of proof that the insured committed suicide is on the 
insurer.” Page 5460. 

“Of course, where there is no evidence as to the cause of death, it will be 
presumed that it was from natural causes. But the principle may be carried still 
further, and it may be regarded as a settled rule that, when the circumstances of 
death are such that it might have resulted from negligence, accident, or suicide, 
the presumption is against death by suicide.” Page 5454. 

These statements are accompanied by notes brought down to 1932, citing a vast 
array of cases. 

In 5 Joyce on Insurance (2d Ed.) §§ 3773, 3774, and 3791, p. 6178 et seq., 
these various statements, in themselves conflicting, again appear, and are likewise 
supported with ample citation of authority. The cases thus offered for considera- 
tion extend from the Atlantic to the Pacific, from the border to the Gulf. One 
may read them until he is enlightened, possibly to the point of confusion. One 


must finally conclude that each state follows its own bent, and that even in par- 
ticular states there is often conflict. 


We turn then to our own decisions for guidance. The question, in principle, 
seems to have arisen long ago and to have been definitely settled without deviation. 
If the matter, therefore, is one of stare decisis, it can make little difference what 
other courts may have decided, nor even whether the better logic is to the con- 
trary. 

In Starr v. ZEtna Life Ins. Co., 41 Wash. 199, 83 P. 113, 4 L. R. A. (N. S.) 
636, further annotated in 50 L. R. A. (N. S.) 1006, an accident insurance policy 
contained a provision reciting that “This insurance does not cover disappearance 
nor suicide, sane or insane, * * ™*® nor does it cover * * * entering or try- 
ing to enter or leave a moving conveyance using steam or electricity as a motive 
power * * * being on any railroad bridge or right of way, except at established 
crossings of such roads with public highways.” 

As the result of falling or being thrown under a train, the insured sustained 
injuries from which he shortly died. The complaint set up “death by accident, 
the provisions of the policy, ete., and all the allegations usual in such a case.” 
The answer averred, among other things, that the insured, at the time of his 
injury, was trying to board a moving train at a place other than a station, or 
was trying to commit suicide. At the conclusion of the evidence, the case was 


taken from the jury, and a judgment of dismissal was entered. The beneficiary of 
the insured took an appeal. 


[2] Adopting as the basis of its reasoning the principle that “insurance policies 
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are to be construed in favor of the insured, and most strongly against insurance 
companies,” this court met the question now before us in the following language: 

“In conformity with this rule, an examination of the subject shows. that 
almost universal authority imposes upon the insurance company the burden of 
establishing the fact, in an action on an accident insurance policy, that the accident 
happened by reason of something that was excepted from the provisions of the 
policy, and that the burden is not imposed upon the insured to affirmatively show 
that the accident did not occur by reason of any or all of the exceptions incor- 
porated in the policy. The rule is thus announced in 1 Cyc. 289: 

‘*As to Accidental Character of Injury. On an issue as to whether the injury 
to or death of the insured was caused by accidental means, or by some cause 
excepted by the policy, the legal presumption is against the insanity of insured, 
intentional injuries by third persons, lack of due care and diligence, self-inflicted 
injuries, and suicide. These presumptions may be overcome, however, by facts and 
circumstances establishing the contrary.’ 

“Further, under the head of ‘Burden of Proof’ 

““The burden of proof is on plaintiff to show that the injury or death was 
due to accidental or other means specified in the policy. * * * The burden 
rests on the defendant to show that the policy has been avoided by reason of a 
breach of some condition precedent, or that the injury or death was caused by 
some act which is made an exception to the risk in the policy, or that the action 
was not brought within the time required by the policy.’’ 

After citing and quoting from several authorities, the court says further, on 
page 206 of 41 Wash., 83 P. 113, 115: 

“Another carefully prepared opinion is that of Judge Day, of the United States 
Circuit Court, in the case of Standard Life & Accident Ins. Co. v. ‘Thornton, 100) 
F. 582, 40 C. C. A. 564, 49 L. R. A. 116, where, after an analysis and review of 
the authorities, it was said: 

‘This presumption must stand in the case and be decisive of it, until over- 
come by testimony which will outweigh the presumption. It casts upon the detend- 
ant, who claims that the death was intentional, the burden of establishing it by a 
preponderance of the evidence. ’’ (Italics ours.) 

And, finally, the court said, on page 207 of 41 Wash., 83 P. 113, 115: 

“But it is needless to quote authority, for the overwhelming weight of judicial 
opinion sustains this rule. * * * An examination of the authorities on this 
proposition, together with the reasoning advanced to sustain the decisions, 
vinces us that the appellant’s contention must be sustained, not only by the numert- 
cal strength of decision, but by the weight of logic. * * * A prima facie case 
having been made out by the appellant, the negligence of the insured in violating 
any of the excepted causes in the contract must be proven by the respondent.” 

The doctrine of that case has never been repudiated nor departed from b) 
this court. On the other hand, the case has been on several occasions approvingly 
cited and quoted from. Buckley v. Massachusetts Bonding & Ins. Co., 113 Wash. 
13, 32, 192 P. 924: Wallin v. Massachusetts Bonding & Ins. Co., 152 Wash. 272, 
282, 277 P. 999; Bjorklund v. Continental Casualty Co., 161 Wash. 340, 346, 297 
P.- 155, 158. 

In the Wallin Case, this court approved an instruction telling the jury that 
the burden is on the defendant to prove an affirmative defense of change of occu- 
pation by the insured to a more hazardous one. 

In the Bjorklund Case, it was said: “The burden rests on the insurer to show 
that the injury or death was caused by some act which is made an exception to 
the risk in the policy.” 

It is interesting to note that the case of Standard Life & Acc. Ins. Co. v. 
Thornton (C. C. A.) 100 F. 582, 49 L. R. A. 116, from which quotation was made 
in the Starr Case, has, in recent years, been discussed by a court of the same cir- 
cult, in New York Life Ins. Co. v. Ross (1928) 30 F. (2d) 80. In that case the 
court t approved an instruction to the effect that, where the facts and circumstances 
leave in doubt the question whether the death was caused by accident or by su- 
cide, a presumption that it was accidental, founded upon observations of human 
nature and life as a whole, arises. It is also interesting to note that, while the 
court was of the opinion that an instruction placing the burden upon the defendant, 
not only of going forward with the evidence after the presumption has once 
attached, but also of overcoming such presumption by a preponderance of the evi- 
dence, was contrary to the well-established doctrines of presumption and burden 
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of proof, yet it concluded that, under the doctrine of stare decisis, the rule estab- 
lished by the former cases had become the law of all cases presenting the same 
question. 

[3-7] We might well conclude our own discussion of this branch of the 

y saying that, despite the conflicting rule with respect to the extent and 

ct of a ease ager of law, as laid down in Scarpelli v. Washington Water 
Power Co., 63 Wash. 18, 114 P. 870, Nicholson v. Neary, 77 Wash. 294, 137 P. 492, 
Welch v. Creech, 88 Wash. 429, 153 P. 355, L. R. A. 1918A, 353, Anning v. 
Rothschild & Co., 130 Wash. 232, 226 P. 1013, and Reinhart v. Oregon-Washing- 

R. & N. Co., 174 Wash. 320, 24 P.(2d) 615, it is now settled law in this state 
that, the presumption against suicide having once attached, it remains in the case 
until overcome by evidence to the contrary, and that the burden of overcoming 
the presumption is upon the insurance company. But we do not think that it 
really can be said that there is any conflict in the two rules. We say this for 
two reasons. In the first place, where the contrary evidence is based upon 
inference drawn from circumstantial facts, as was the case here, then the 
presumption is not overcome, as a matter of law, and the question becomes one 
for the jury. In the second place, the appellant having made out a prima facie 
case, suicide was an affirmative defense and the burden was upon the party 
alleging it to establish such defense. The issue being in conflict under the 
evidence, the question again becomes one for the jury to decide. In our opinion, 
he court erred in giving its instructions Nos. 3 and 7. 

Having determined that suicide is an affirmative defense and that the burden 
is upon the insurance company to establish it, the next question is, What degree 
f proof is necessary to establish the defense? Here again the authorities are 
in serious conflict. Some hold that it must be established by the preponderance 
f the evidence. Others hold that it must be by proof that is clear and satis- 
factory, or clear, cogent, and convincing. Still others hold that the proof must 
he such as to exclude everv other reasonable hypothesis than that of suicide. 
Again we refer to the encyclopedia touching the particular questions, for access 
to the cases. 8 Couch, Cyc. of Insurance Law, § 2231, pp. 7252, 7253; 6 Cooley's 
Briefs on Insurance (2d) Ed., p. 5474 et scq. 

The Starr Case, supra, quoted with approval from Standard Life & Acc. Ins. 
Co. v. Thornton (C. C. A.) 100 F. 582, 49 L. R. A. 116, wherein it was held that 
he presumption stood in the case until it was overcome by testimony that out- 

ghed it, and that the burden was upon the defendant to establish intentional 
leath by a@ preponderance of testimony. Whatever may be the holding in other 


courts, we think that the better and more just rule is to require only a prepon- 
lerance of evidence and not the higher degree, as it is sometimes called. 


As a summary of what we have said, we deduce the following rules to be 
ipplicable to cases of the present kind: (1) The burden is upon the plaintiff 
) show by a preponderance of the evidence that death was caused by external, 

and accidental means; (2) that, upon a showing of death by external 

lent means, the law raises the presumption that death was accidental, 
ind, upon such showing, aided by the presumption, a prima facie case for plain- 
tiff is made; (3) that the presumption remains in the case until it is overcome 
by evidence to the contrary; and (4) that suicide is an affirmative defense and 
must be established by the defendant by a preponderance of the evidence. 

(S| Appellant finally complains of an instruction given by the court wherein 
the jury was told that, when goods are shipped to a broker on consignment for 
sale, the proceeds over and above the broker’s commission and freight charges 
belong to the shipper, and that the broker has no right to the use of the money 
lor any purpose of his own. The exception to the instruction was not that it 
lid not correctly state the law, but merely that there was no evidence to justify 
it. We think that there was. There was evidence from which the jury could 
have concluded that at the time of Mr. Selover’s death there was a balance of 
uly $86 in the bank and that he had collected the proceeds of three shipments 
of produce amounting to $278, the major portion of which amount belonged to 
the shipper and was unpaid. The evidence was proper as presenting a basis of 
nierence on the part of the jury in the consideration of the circumstances under 
which the insured’s death occurred. The instruction was therefore proper 
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__ For the reasons that we have hereinbefore assigned, the judgment is reversed, 
with direction to the trial court to grant a new trial. 
Beals, C. J., and Mitchell, Holcomb, and Blake, JJ., concur. 


WADE v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 8005. 
Supreme Court of Appeals of West Virginia. Dec. 18, 1934. 
177 Southeastern Reporter 611. 
1. INSURANCE. 


“Total disability” within health and accident policy does not mean absolute 
helplessness, but permits recovery where, because of injury or illness, insured has 
ibecome unable to do substantially all material acts necessary to conduct his busi- 
ness or occupation in substantially his usual manner. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE. 

Policy providing indemnity for illness which confines insured “continuously 
within doors” does not limit insured’s conduct, but describes condition, extent, and 
degree of illness. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

3. INSURANCE. 

Provision of health and accident policy requiring continuous confinement within 
doors as basis of indemnity must be reasonably construed and applied. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

4. INSURANCE. a 

Health and accident policy requiring “continuous confinement within doors” as 
basis for prescribed rate of indemnity held not violated by insured’s occasional 
departure from house under physician’s advice for purpose of obtaining benefits of 
fresh air, sunshine, and moderate exercise as means of promoting recovery. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

5. INSURANCE. sa 

Where insurer, as condition precedent to paying indemnity to which insured 
was entitled under health and accident policy, required insured to indorse draft 
carrying receipt in full, insurer could not rely on purported release to escape lia- 
bility for further illness. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

7. INSURANCE. 

Where insured is entitled to benefits under health and accident policy, ordin- 
arily he need not offer to return amount which has been paid him in attempted 
compromise before he may maintain suit for residue. 

(For other cases, see Insurance, Dec. Dig. 579.) 

8. INSURANCE. 

Proof of loss under health and accident policy need not be filed by insured, 
where insurer within period in which proof should be filed denies liability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Syllabus by the Court. 


1. A policy provision which provides a stated indemnity for illness which 
“confines the Insured continuously within doors,” is not intended to prescribe or 
limit the conduct of the insured, but to describe the condition, extent and degree ot 
illness. 

2. A provision in an insurance policy requiring continuous confinement within 
doors as a basis for a prescribed rate of indemnity must be reasonably construed 
and applied, and is not to be deemed violated by the insured’s occasional departure 
irom the house, under the advice of a physician, for the purpose of obtaining the 
benefits of fresh air, sunshine and moderate exercise as a means of promoting the 
recovery of the insured. 


3. An insured is entitled to the protection which he buys and for which he pays. 


4. The waiver of a vested right under a contract must rest on valuable con- 
sideration. 


5. Where an insured is entitled to benefits under a policy of insurance, it is 
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rdinarily not necessary for him to offer to return an amount which has been paid 
him in attempted compromise, before he may maintain suit for the residue. 
6. Proof of loss under a policy of insurance need not be filed where the insurer, 
iin the period in which the proof should be filed, denies liability. 
Error to Circuit Court, McDowell County. 
\ction by Sam Wade against the Mutual Benefit Health & Accident Associa- 
Judgment for plaintiff, and defendant brings error. 
" sdaeaiad: 


Sanders & Crockett and Walter G. Burton, all of Bluefield, for plaintiff in 


Howard and Christie & Christie, all of Welch,.for defendant in error. 

MAXWELL, Judge. 

This writ of error presents for review a judgment of the circuit court, on 
verdict, for $2,188.19, in favor of Sam Wade, plaintiff, and against Mutual Benefit 
Health & Accident Association, a corporation, defendant. 

The action is on a health-accident insurance policy issued by the defendant to 
the plaintiff June 20, 1929. Under the head of illness Indemnities, the policy requires 
the insurer to pay the insured $200.00 per month for disability ‘resulting from dis- 
ease “which confines the Insured continuously within doors ‘and requires regular 
visits therein by legally qualified physician ; provided said disease necessitates total 
loss of time.” For non-confining illness resulting from disease, the policy requires 
payment of $100.00 per month. The policy also provides for hospitalization expens- 
es not exceeding $150.00 per month. Plaintiff’s gross claim was for $2,860.00 com- 
posed of these items: twelve months of confining illness at $200.00 per month, 
$2,400.00; one and one-half months of non-confining illness at $100.00 per month, 
$150.00; hospitalization, $310.00. The total is credited by plaintiff with two pay- 
ments made to him by the defendant, one for $481.66 December 3, 1931, the other 
for $190.15 February 5, 1932. The residue of $2,188.19 is the basis of the verdict 
and judgment. 

Plaintiff became ill from appendicitis September 15, 1931. He underwent an 
appendectomy two days later. Owing to internal infection, it was necessary for 
him to submit to three subsequent major operations, on the respective dates of 
December 15, 1931, March 17, and June 12, 1932. In the latter part of November, 
1931, plaintiff filed proof of claim accompanied by written statement of his physi- 
cian, Dr. J. E. Brown. The company responded by paying $481.66 covering the 
period September 17 to November 14, 1931. In January, 1932, the defendant was 
notified that the plaintiff was again ill. The plaintiff was visited February 5th by 
a district manager and an adjuster of the defendant. In the conversation then had, 
they asserted that the defendant had settled with the plaintiff, but after some dis- 
cussion, they agreed to pay him $190.15, which they say was by way of compromise. 
They exaced of him a release as well as the execution of a rider to be attached 
to the policy, both of which writings purported to relieve the defendant of all lia- 
bility on account of the plaintiff’s illness. On the same date, before payment was 
made, the plaintiff submitted a supplemental proof of claim and the physician’s 
additional statement. Plaintiff's next demand of the company was made in the 
spring of 1933. 

During the period for which the plaintiff claims full indemnity (house confine- 
ment), October 1, 1931, to October 1, 1932, he was in his home or the hospital sub- 
stantially all of the time, but admits that on a few occasions he was out of doors. 
The physician made many trips to the plaintiff's home to dress the wound in his 
side following the operations, but, sometimes, when the plaintiff felt able to do so, 
he would go to the physician’s office, about 100 yards distant, to receive treatments. 
\ few times he walked to his own place of business which was nearby, and would 
rest there for a little while before returning home, but took no active part in the 
conduct of the business. Occasionally, he would take short walks for exercise and 
air. His being out of doors now and then was not for the purpose of amusement 

or profit but to aid physical recovery. All was done under the advice of his physi- 
cian who thought that moderate exercise, sunshine and air would be beneficial. 

[1-+] We consider that the plaintiff was totally disabled during the period for 
which he claims indemnity. Total disability within the meaning of an insurance 
provision covering such condition, does not mean absolute helplessness. An insured 
may recover under such indemnity “where, because of injury or illness, he has 
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become unable to do substantially all the material acts necessary to the conduct or 
prosecution of his business or occupation in substantially his usual and customary 
manner.” Hayes y. Prudential Insurance Co. (W. Va.) 171 S. E. 824, 825. The 
plaintiff, being totally disabled by disease, ex necessitate suffered total loss of 
time, within the meaning of his policy. But what are the plaintiff's rights under 
the policy in the light of the condition in the policy that he shall not be entitled to 
indemnity on the basis of $200.00 per month unless his injury confines him “con- 
tinuously within doors” during the period of such disability? Does the fact of his 
occasional departure from within doors, as recited, bar him of the right to indem- 
nification on the basis of $200.00 per month? We answer that it does not. A 
policy provision requiring continuous confinement within doors must be reasonably 
construed and applied. 14 Ruling Case Law p. 1318: Stewart v. Casualty Co., 141 
Wash. 213, 250 P. 1084, 49 A. L. R. 960, and annotation. 

Under circumstances, such as are involved in this case, that is, where an insured 
person has become totally disabled and has been confined in the house substantially 
all of the time, and regularly attended by a physician, but has departed therefrom 
occasionally under medical advice and in furtherance of his efforts to regain his 
health, the courts generally hold that the house-confinement clause of the policy 
has been sufficiently complied with and the insured should be indemnified there- 
under. The following cases are comprehensive in discussion of principle and cita- 
tion of authority: Purcell v. Washington Fidelity National Ins. Co. 146 Or. 475, 30 
P. (2d) 742; Garvin v. Union Mutual Casualty Co., 207 Iowa, 977, 222 N. W. 25, 
61 A. L. R. 633; Mutual Benefit Health & Accident Ass’n vy. McDonald, 73 Colo. 
308, 215 P. 135; Hoffman v. Michigan Home & Hospital Ass’n, 128 Mich. 323, 87 
N. W. 265, 54 L. R. A. 746. 

To hold that Sam Wade forfeited his right to full indemnification for the dis- 
tressing physical ordeal which he has undergone, merely because he did not literally 
remain within four walls for every hour of the period for which he claims, would 
be to exalt the letter and submerge the spirit of the contract. He, of course, paid 
stated premiums for this policy which was to afford him financial protection if he 
suffered an accident or if illness overtook him. Two bases of indemnity were pro 
vided by the contract: Confining illness and non-confining illness, the former rated 
at $200.00 per month and the latter at $100.00. The association carried the risk, 
first, of the assured’s suffering disability by reason of confining illness, and, second, 
because of non-confining illness. The basis for the premium charged was the risk 
assumed. In classifying or subdividing the disabilities underwritten by it, the insur- 
er made the two groupings aforesaid. The phraseology employed to denominate 
the two groups, respectively, was not intended to prescribe or limit the conduct of 
the insured, but to describe the condition, extent and degree of illness. A&tna Life 
Ins. Co. v. Willetts (C. C. A.) 282 F. 26. The house-confining group is meant t 
include physical conditions of such seriousness that the patient must necessarily be 
indoors, and the second applies to less serious illness. Necessary confinement within 
doors because of illness does not mean an absolute and indubitable constraint, but 
a practical and intelligent “staying in,” the nature of the illness considered. 

The plaintiff's infrequent departures from within doors were not such as to 
imply any lessening of the gravity of his illness. It was of the first degree of ser- 
iousness and so remained notwithstanding that a few times he sought the benefit of 
a little sunshine and mild exercise. 

Other grounds of reversal urged by the defendant are: “(a) The releases exe- 


cuted by plaintiff on December 3, 1931, and February 5, 1932, and the endorsement 
attached to the plaintiff's policy, of February 5, 1932, are valid and binding and 
preclude recovery herein. (b) Assuming that the releases were voidable at the time 
of execution by reason of a mutual mistake, they have been ratified by plainttt, 
(c) As a condition precedent to avoiding the release of February 5, 1932, plaintitt 
must tender back to defendant the sum of $190.15 paid to him for the release. 
(d) Proof of loss within ninety days after the termination of the period for which 
defendant was liable was a condition precedent to recovery. Failure to furnish 
proof within ninety days precludes recovery.” ; 

Do the receipts of December 3, 1931, and February 5, 1932, and the releases 0! 
the latter date, preclude the plaintiff from recovery? : 

The check or draft making the payment of December 3, 1931, carried on tts 
face this receipt: 
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“In full payment, satisfaction, discharge, compromise and release of any and 
all claims of liability, which payee, his heirs or beneficiary now claim or might 
hereafter claim under Policy No. 68V-1465 for or on account of injury or illness 
sustained by Payee on or about 9-17-31 and for any past, present or future loss or 
disability resulting from injury or illness sustained prior to this date.” 

The check or draft of February 5, 1932, carried the same receipt except that 
the date of illness therein stated was December 16, 1931. 

The release of February 5, 1932, purported to be a full acquittance of the com- 
pany of all liability on account of plaintiff’s illness commencing on or about Decem- 
ber 16, 1931. The consideration was recited to be the aforementioned sum of 
$190.15 paid by the association to the assured that day. 

The rider or endorsement appended to the policy February 5, 1932, recites 
that the assured and those claiming under him shall not be entitled to any indem- 
nity on account of appendectomy, hernia, or nephritis; that the consideration for 
the endorsement “shall be any acceptance of any renewal or reinstatement premium 

said policy by the Association.” 

[5] These efforts on the part of the association to obtain from the plaintiff 
acquittance of further liability by it do not stand the tests of reason and the law. 
\ policvholder pays premiums on the theory that if he becomes ill his policy will 
afford him financial protection. Illness comes. He makes a claim (as did the 
plaintiff late in November, 1931), thinking he is well, but neither he nor his physi- 
cian can be sure that the recovery is complete, though they may express the opinion 
that he has fully recovered, as was done in this case. The insurer, however, as a 
condition precedent to paying indemnity requires the insured to endorse a check or 
draft carrying a receipt, such as quoted above, purporting to close the matter. 
This is unfair. The law does not uphold unfairness. An insured is entitled to the 
protection which he buys and for which he pays substantial premiums. 


The receipt, the release and the rider of February 5, 1932, are on no higher’ 


plane than the receipt of December 3, 1931. gy are sought to be justified on the 
hypothesis that the amount then paid ($190.15) was by way of compromise of a 
claim which the defendant denied that it ak and, therefore, must he treated as 
an accord and satisfaction. The premise is unsound, because there was no legal 
ground or bona fide basis on which the company could deny liability for the recur- 
rent illness of December, 1931. 

[6] When the association accepted Sam Wade as a policyholder and received 
his payments of premiums as required by it, it insured him against illness as in the 
policy defined. It cannot avoid that responsibility by exacting of him receipts and 
releases meant to limit the liability which by its contract it had assumed. Hollins- 
worth v. Insurance Co., 112 W. Va. 629, 166 S. E. 276. This proposition is empha- 
sized by the fact that the purported acquittances are not supported by valuable con- 
sideration. 

Defendant's contention that the plaintiff by his conduct ratified the acquit- 
tances of February 5, 1932, is not well grounded. True, he did not make further 
claim until May, 1933. In the meantime he had undergone his third and fourth 
operations. His explanation for the delay is that he did not know his rights; 
that on the 5th of February, 1932, the two representatives of the defendant had 
told him the company would not make to him any further payments on account 

[ his illness attributable to appendicitis, and therefore, for some months he 
considered the matter closed. These men were witnesses at the trial, and it 
appears from their testimony that they told Wade, in substance, that the com- 
pany had theretofore settled with him and did not owe him anything in addition 
This is corroborative of Wade's testimony that they told him the company would 
make no further payments. It follows that the company, having impressed this 
proposition upon plaintiff's mind, cannot complain that for a period of a few 
months thereafter he acted in accordance therewith and in ignorance of his 
contractual rights. 

[7] When the plaintiff brought his action he did not repay to the defendant 

said sum of $190.15 which it paid to him February 5, 1932, as above discussed. 

are of opinion that the plaintiff was not under ‘obligation to make such 
tender. He was within his rights in treating the said payment as a credit on 
account. 6 Couch, Cyclopedia of Insurance, p. 5129; Carver v. Kansas Fraternal 


T) 
I 
4 
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Citizens, 103 Kan. 824, 176 P. 634; Pearson v. Life Ins. Co., Tenn. App. 503, 
68 S. W. (2d) 963; Sutton v. Casualty Co., 168 S. C. 372, 167 S. E. 647. 

[8] It is further urged on behalf of the defendant that the plaintiff cannot 
recover because he did not file with the defendant proof of loss within ninety 
days after the termination of the period for which the association is liable, as 
required by the policy. The extreme date to which plaintiff seeks to recover 
indemnity is November 1, 1932. He made no effort to obtain blanks upon which 
to make a further proof of loss until the following April. There is a familiar 
rule of law that proof of loss under a policy of insurance need not be filed 
where the insurer, within the period in which the proof should be filed, denies 
liability. Hetzel v. Life Ins. Co., 108 W. Va. 22, 150 S. E. 385. The transactions 
between the plaintiff and the representatives of the defendant of the 5th day 
of February, 1932, constituted an unequivocal denial by the company of further 
liability. This, we are of opinion, put the plaintiff in a position where he would 
reasonably deem it a useless thing to file such proof. The defendant having 
induced such belief in the plaintiff, cannot now complain that he did not file 
further proofs within the period contemplated by the policy. 

Having reached the conclusion that there is no prejudicial error in the record, 
we affirm the judgment of the trial court. 

Affirmed. 





National Union Fire Ins. Co. v. Deas 


NATIONAL UNION FIRE INS. CO. v. DEAS. 1 Div. 837. 
Supreme Court of Alabama. Dec. 20, 1934. 
158 Southern Reporter 323. 
1. INSURANCE. 

Mortgage foreclosure cuts off equity of redemption, leaving in mortgagor 
only statutory privilege, and while such privilege remains unexercised, purchaser 
pears risk of loss, as regards effect of foreclosure in light of provision avoiding 
fre policy on change in interest or title. 

(For other cases, see Insurance, Dec. Dig. § 328|14].) 

2 INSURANCE. 

Ownership, not title, is material factor in assuming risk on improved realty, 
since Jaw presumes that absolute owner will be more watchful of property than 
mere tenant or partial owner, as regards provision avoiding fire policy on change 

interest or title. 
For other cases, see Insurance, Dec. Dig. § 328{1].) 
3. INSURANCE. 

Foreclosure affects mortgagor's “interest” and “title” and therefore breaches 
I icy contemplating forefeiture on change in interest or title; “interest” 
eine broader than “title,” and embracing both legal and equitable rights. 

(For other cases, see Insurance, Dec. Dig. § 328|14].) 

4, INSURANCE. 

\Where mortgage foreclosure deed was delivered to purchaser who, being 
nable to make cash payment previously agreed on, executed quitclaim deed to 

rtyavor, parties’ conduct showed transfer of title to purchaser and subsequent 

nsfer to mortgagor, and hence showed change in mortgagor’s interest and 
le within forfeiture provision of fire policy. 

ther cases, see Insurance, Dec. Dig. § 328]14].) 

from Circuit Court, Clarke County; Joe M. Pelham, Jr., Judge. 

‘ction on a policy of fire insurance by Lester Deas against the National 

n Fire Insurance Company. From a judgment for plaintiff, defendant 
ppeals 

Reversed and remanded. 

Stevens, McCorvey, McLeod, Goode & Turner and C. M. A. Rogers, all of 
Mobile, for appellant. 

F. E. Poole, of Grove Hill, for appellee. 

GARDNER, Justice. 

Plaintiff's house, insured by defendant company, was, on January 30, 1933, 

My destroyed by fire. The property was under two mortgages—the first 

the Federal Land Bank, and the second to one Gordon. The policy contained 

usual provision that it should be void if any change, other than by death 
isured, should take place in the interest, title, or possession of the sub- 
if insurance (except change of occupants without increase of hazard), 


by legal process or judgment or by voluntary act of the insured, or 


ng other defenses interposed, defendant pleaded (pleas 3 and 4) a breach 
provision, in that the mortgage to Gordon had been foreclosed on 


November 17, 
lhe refusa 


1932; one Gwyn becoming the purchaser at the foreclosure sale. 
| of the affirmative charge based upon this defense presents the pivotal 
question in the case, and consideration of all others may well be pretermitted. 
[1, 2] The mortgage foreclosure cuts off the equity of redemption, and 
‘eaves in the mortgagor only a statutory right, a mere privilege, and so long 
that privilege remains unexercised, the risk of loss falls upon the purchaser, 

s to his interest the whole of the property be preserved and protected. 

Ins. Co. vy. Kacharos, 226 Ala. 504, 147 So. 438, 91 A. L. R. 1432. And, as 
1 Capital City Ins. Co. v. Caldwell Bros., 95 Ala. 77, 10 So. 355, ownership 
and not title is the material factor in assuming risk on improved real estate. 
iis because the law, voicing common experience, presumes that the absolute 
owner property will be more watchful of its preservation than would a mere 
tenant, or one owning only a partial interest. 


not 
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[3] A deed executed by the mortgagor to the mortgagee in lieu of fore- 
ciosure (evidently the case in Hartford Fire Ins. Co. v. Aaron, 226 Ala. 430, 147 
So. 628), would as there held, constitute a breach of the above-noted polic 
provision; and in Continental Ins. Co. v. Rotholz, 222 Ala. 574, 133 So. 587, ; 
was readily conceded that a foreclosure of the mortgage would produce a like 
result. Such a conclusion is supported by both reason and authority. 1 
on Mortgages (8th Ed.) par. 521. 

We have previously observed that the word “interest” in such policy pro- 
vision is of broader significance than the word “title,” embracing both legal and 
equitable rights (Tucker v. Royal Ins. Co., 220 Ala. 103, 124 So. 215), and it is 
clear the foreclosure of a mortgage affects both the interest and title of the 
mortgagor. “The provision of the policy against alienation of the property is 
reasonable and valid, and is one of material importance.” North River Ins. Co 
v. Waddell, 216 Ala. 55, 112 So. 336, 338, 52 A. L. R. 838. 

[4] As to the proof, it is uncontroverted that the Gordon mortgage was 
placed in the hands of an attorney, and was, on November 17, 1932, duly fore- 
closed under the power of sale; one Gwyn becoming the purchaser at the fore- 
closure sale. It appears that prior to the foreclosure (October 20, 1932), Gwyn 
and Gordon had entered into a written contract to the effect that Gwyn would 
bid at the sale $403, making a cash payment of $180, and execute a mortgage to 
Gordon for the balance—all based upon the assumption that he would be the 
highest bidder. But Gwyn, the successful bidder, could not meet the cash pay- 
ment, and the foreclosure deed was not then delivered. It was duly signed on 
November 17, 1932, the date of foreclosure, and filed for record January 20, 1933. 
On January 14, 1933, Gwyn executed his quitclaim deed to Gordon for the 
property described in the mortgage, and sold to him at the foreclosure sale 
This deed was also filed for record on January 20, 1933. The quitclaim deed was 
forwarded to Gwyn by mail for execution, and this deed, together with the fore- 
closure deed, was handed to Gordon by his attorney, and by Gordon filed for 
record. All of these .matters are uncontroverted. 

But plaintiff insists there 1s a conflict in the proof, and a jury question was 
presented. True, the attorney for Gordon testifies that, as Gwyn afterwards 
disclosed he could not make the cash payment, it was arranged he should execute 
the deed to Gordon in lieu of paying the money, and Gwyn states he never had 
any agreement with the attorney about the execution of a deed. Gordon also 
denies any agreement with Gwyn subsequent to foreclosure, but admits the 
delivery of the two deeds (foreclosure deed and Gwyn’s quitclaim to him) by 
his attorney, and that he filed them for record. Though he does not remember 
whether or not he read these papers, yet but one conclusion is possible from 
his testimony, and that is he knew in substance their contents. 

Closely analyzed, therefore, there 1s in reality no conflict of material conse- 
quence. Whatever may be said as to any actual previous agreement concerning 
a quitclaim deed, there is no dispute that such deed was executed by Gwyn and 
together with the foreclosure deed duly filed for record by Gordon. The parties 
by their conduct have definitely spoken, and thus have indicated a title in 
Gwyn as purchaser, and the transfer of such title to Gordon, and is properly 
to be construed as an admission of title in Gwyn, the purchaser. Blue v 
American Soda Fountain, 150 Ala. 165, 43 So. 709; American Soda Fountain Co 
v. Blue, 146 Ala. 682, 40 So. 218; North River Ins. Co. v. Waddell, supra. The 
effect of the whole transaction was to transfer to Gordon, as a purchaser, the 
title which Gwyn acauired under the mortgage sale. Williams v. Hatch, 38 
Ala. 338. 

We conclude, therefore, there was a foreclosure’ of the mortgage with 
resultant change in the interest and title of the mortgagor, the insured, such as 
to operate a forefeiture of the policy under the provision first hereinabove noted 
The affirmative charge requested by defendant was improperly refused 

Let the judgment stand reversed. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


Jones 
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Suttles et al. v. Vickery et al. 


SUTTLES et al. v. VICKERY et al. No. 10234. 
Supreme Court of Georgia. 
Nov. 17, 1934. 
177 Southeastern Reporter 714. 
INSURANCE. 

Security deed grantor retaining possession and control of property has “insur- 
ble interest” in buildings erected thereon. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

INSURANCE. 

Fire policy provision authorizing insurance to be paid to “proper owner” when 
ii appeared that insured was not rightful or legal owner held not to preclude recov- 
ery of insurance by insured who had executed security deed, nor to entitle security 
deed grantee to claim insurance as “proper owner.” 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

4, INSURANCE. 

Where security deed grantor insures his own interest against fire, and is under 
no obligation to supply insurance for benefit of security deed grantee, grantor may 
claim entire insurance proceeds to exclusion of grantee, unless policy is assigned 
to grantee or grantor acted as grantee’s agent in obtaining policy. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

INSURANCE. 

\VWhere insured security deed grantor made legal assignment of rights under 
fire policy, after loss, to secure pre-existing debt, in absence of fraud, assignee’s 
claim to policy proceeds was superior to claim of security deed grantee based upon 
garnishment issued upon foreclosure suit judgment rendered after assignment was 
made, notwithstanding grantor’s insolvency and that assignment was made pending 
foreclosure suit (Civ. Code 1910, §§ 3230, 3232). 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Syllabus by the Court. 

1. A stipulation in a security deed that the grantor shall keep the buildings on 
the land insured “against loss or damage by fire for an amount not less than none 
lollars, with loss, if any, payable to” the grantee, did not upon its face create an 


obligation on the part of the grantor to have the buildings insured. If such stipu- 
lation could be said to be ambiguous, there was no evidence to explain its meaning. 


2. The grantor in a security deed to land, who retains possession and control 


of the property, has an insurable interest in the buildings erected thereon. 

3. It appears in this case that such a grantor had a building insured as his 
roperty, and that the policy issued thereon contained the following clause: “This 
association shall not be released from any obligation in case of loss or damage 
cause of liens, mortgages, or defective titles to property; but when it shall appear 
that insured is not the rightful or legal owner of the property, then shall the insur- 
ance, or such part of same as may not belong to the insured, be paid to the proper 
wner.” Held, that the mere existence of the security deed referred to above did 
not make it appear that the insured was not the rightful and legal owner of the 
property within the meaning of the policy, nor entitle the holders of the security 
deed, after the destruction of the property by fire, to claim the proceeds as “the 
proper owners” within the terms of the policy. 

4. Where the grantor in a security deed insures his own interest in the prop- 
erty, when he is under no obligation to supply insurance for the benefit of ‘the 
creditor holding such deed, the existence of the deed will not entitle the creditor 
to the proceeds of the policy in case of loss, but the grantor as the party insured 
may claim the entire amount of the loss to the exclusion of such creditor where 
the latter has no other right to claim the fund. 


5. Where after a loss by fire the grantor made a legal assignment of his rights 
under the policy to secure the pre-existing debt of another creditor, such assign- 
ment, in the absence of fraud, was superior to a claim of the creditors holding the 
security deed, based upon a garnishment issued subsequently to the date of the 
assignment. Neither the insolvency of the debtor nor the pendency of a suit against 


um will extinguish his right to prefer a particular creditor by a transaction other- 
wise valid 





1068 The Insurance Law Journal, Vol. 84 [ May, 193: 


6. Under the evidence in this case, the jury were authorized to find in favor of 
the assignee and against the claim of the garnishing creditors. The alleged exis. 
tence of fraud in the assignment was the only issue of fact for determination. The 
exceptions to the charge of the court related to other issues, and were not harmiul 
to the losing parties. The evidence authorized the verdict, and the court did not 
err in refusing a new trial. 

Error from Superior Court, Fulton County; Virlyn B. Moore, Judge 

Petition for interpleader against W. C. Vickery and another and W. I. Suttles 
and another. To review the judgment, W. I. Suttles and another bring error. 

a irmed. 

Wilson Parker and H. A. Allen, both of Atlanta, for plaintiffs in er 

H. T. Golightly and William B. Jones, both of Fairburn, for defen 
error. 

Bet, Justice. 

This case arose upon a petition for interpleader filed by a fire insurance com 
pany; the question being whether the proceeds of a policy should be paid to the 
holders of a security deed, who were also garnishing creditors, or to one holding 
the policy under an assignment made by the insured after the burning of the prop- 
erty covered by the policy. After the filing of answers by those asserting the con- 
fiicting claims, the case was tried before a jury, and resulted in a verdict in favor 
of the assignee. The losing claimants filed a motion for a new trial, which was 
overruled, and they excepted. The following statement will be sufficient to illus: 
trate the questions for decision in this court: 

On January 1, 1925, R. G. Vickery conveyed to W. I. Suttles and A. B. Suttles 
a tract of land consisting of 150 acres, to secure a debt of about $6,000. The deed 
contained a stipulation that the grantor should keep the building on the land insured 
“against the loss or damage by fire for an amount not less than none dollars, with 
loss, if any, payable to” the grantees. Situated on the land was a dwelling house 
on which the grantor, on January 2, 1931, procured to be issued to him as the insur- 
ed a policy of fire insurance in the sum of $800; the house being described “as the 
property of R. G. Vickery.” The policy, however, contained the following clause: 
‘This association shall not be released from any obligation in case of loss or 
damage, because of liens, mortgages, or defective titles to property; but when it 
shall appear that insured is not the rightful or legal owner of the property, then 
shall the insurance, or such part of same as may not belong to the insured, he paid 
to the proper owner.” After the issuance of this policy and in the same month, 
january, 1931, the dwelling house was destroyed by fire. From the date of the 
execution of the deed until the burning of the house and afterwards, the grantor 
remained in possession and control of the property conveyed by such deed. On 
March 10, 1931, R. G. Vickery made the following written assignment of the policy 
to W. C. Vickery, his brother: “$800. For and in — ration of money and labor 
furnished in the building of the within dwelling-house by W. C. Vickery, the said 
R. G. Vickery hereby transfers and assigns to the said W. C. Vickery all his inter- 
est, rights, and equities under the within policy of insurance to W. C. Vickery, his 
heirs and assigns.” It also appe ared from the evidence that on November 15, 1930, 
R. G. Vickery executed to W. C. Vickery a note for $680, due February 15, 193], 
which contained the following recital : “This note was given for money borrowed 
to remodel house on Suttles place, and must be used to pay for material and labor 
to go in this house.” W. C. Vickery asserted claim to the proceeds of the po 
in virtue of the foregoing note and assignment. There was some testimony 
show that the note represented an actual transaction in accordance with its 


edness, notwithstanding the contention ot W. Tt. and A. B. Suttles, ie aides of 
the security deed, that the note was fictitious and that Nes assignment was made to 
defraud these claimants as creditors of R. G. Vickery. 
On February 25, 1931, hefore the execution of the assignment, W. I. and 

3. Suttles, filed a suit in equity to foreclose the security deed and for other equit- 
able relief, in which suit W. C. Vickery was made a party defendant and was 
“actually served personally with said bills.” This suit, however, contained no prayer 
for a money judgnient against W.C.V ickery, and sought no other relief material 
io the present controversy. This suit proceeded to a judgment of foreclosure an d 
a personal judgment against R. G. Vickery for about $5,000. The judgment was 
endered on October 3, 1932, and an execution was promptly issued thereon. \. I. 
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and A. B. Suttles contended further that, in view of the terms of the security deed 
and of the policy and in view also of the ifidebtedness secured by such deed and 
the judgment rendered therefor, they were equitably entitled to the proceeds of the 
fre insurance policy, regardless of the alleged fraud between R. G. Vickery and 
W. C. Vickery. A third contention made by the same parties was that they were 
ntitled to the fund by reason of a garnishment which they caused to be issued 
gainst the insurance company on October 11, 1932, on the basis of their judgment 
against R. G. Vickery. The rights of the parties under this garnishment were 
brought into question by the bill of interpleader, one of the prayers of which was 
“that further proceeding upon the said garnishment * * * be restrained until the 

espective claims of the parties could be determined.” In support of the garnish- 
ment, the plaintiffs therein again attacked the assignment as fraudulent. It appear- 
ed, without dispute, that R. G. Vickery was insolvent at the time of executing the 
assignment. 

\s indicated’ above, the verdict was in favor of W. C. Vickery, the assignee. 
In the motion for new trial filed by W. I. and A. B. Suttles, they alieged that the 
verdict was contrary to the evidence and without evidence to support it. They also 
assigned error on parts of the charge of the court to the jury and on an omission 
to charge. The instructions complained of were assigned as error on the ground 
that they permitted the jury to determine the meaning of the loan deed as to insur- 
ance and of the stipulation in the policy respecting the party to whom the proceeds 
hould he payable; it being contended that the writings were plain and unambiguous 
and should have been constiued by the court instead of being submitted to the 
jury for their determination. The matter which it is alleged the court erron- 
eously failed to charge was that the holders of a security deed are the rightful, 
proper, and legal owners of the land until the debt is paid, and that such deed 
“passes the absolute title to such land, subject only to the grantor’s right of 
redemption.” 

[1] 1. The stipulation in the security deed to the effect that the grantor should 
keep the buildings on the land insured “against loss or damage by fire for an 
amount not less than none dollars, with loss, if any, payable to” the grantees, 
does not upon its face show any obligation to keep the buildings insured. If 
the stipulation could be said to be ambiguous, there was no testimony to explain 
its meaning; and, in the absence of any such evidence, it is a necessary infer- 
ence that the parties used a form of deed which contained a clause for obligat- 
ing the grantor to obtain insurance in a blank amount, but that the blank space 
preceding the word “dollars” was filled by the insertion of the word “none.” 
The deed thus, instead of creating an obligation to supply insurance, actually 


excluded such obligation. Cf. McCaslin v. Advance Mfg. Co., 155 Ind. 298, 58 
N. E 67. 


[2] 2. The grantor in the security deed, who remained in possession and 
control of the property, had an insurable interest in the dwelling house on which 
ne procured the fire insurance policy to be issued. The house was insured as 
the property of the grantor. Prima facie, therefore, the right to the proceeds 


was in him, despite the fact that he had executed the security. New Jersey Ins. 
i. Rowell, 157 Ga. 360, 121 S. E. 414; Pike v. American Ins. Co., 160 Ga. 

19 S. E. 53; Staten v. General Ins. Corporation, - Ga. App. 415, 144 S. E. 
3: Ellis Motor Co.-v. Hancock, 38 Ga. App. 788, 145 S. E. 518; Agtna Ins. Co. v. 
oy 43 Ga. App. 658, 159 S. E. 882; Home Ins. Co. v. Harrison; 48 Ga. ‘Ae 
03, 173 §. E. 198. 

[3] 3. The policy contained the following stipulation: “This association shall 
lot be released from any obligation in case of loss or damage, because of liens, 

ortgages, or defective titles to property; but when it shall appear that insured 
is not the rightful or legal owner of the property, then shall the insurance, or 
such part of same as may not belong to the insured, be paid to the proper 
owner.” This clause, without more, did not prevent payment to the insured, 
where - had an insurable interest. He was entitled to payment unless it 
appeared that he was “not the rightful_or legal owner of. the property.” The 
nere fact that he had executed a security deed did not prevent him from being 
the rightful or legal owner to the extent that he might obtain insurance in his 
wn right and be entitled to collect the proceeds. It follows that the holders 
of the security deed had no claim against the proceeds of the policy merely 
because the deed placed the legal title in them and left the grantor only with 
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possession and the equity of redemption. Since the grantor had an insurable 
interest and himself paid for the insurance, and it does not appear that he 
intended to procure the insurance for the benefit of any other person, he and 
not the holders of the —— deed was “the proper owner” for the purpose of 
collecting this policy. In other words, the condition of the title did not within 
itself make the grantees the proper owners within the meaning of this policy, 
They did not procure the insurance, paid nothing for it, and held no obligation 
from the grantor that he should obtain it. They are in no worse position than 
if the policy had never been issued, and, in all the circumstances, do not show 
any legal or equitable right to its proceeds. This statement, of course, excludes 
the garnishment, which will be considered in a later division. 

[4] 4. The case might be different if the deed had contained an obligati m 
upon the part of the grantor to supply insurance. American Ice oy v. Eastern 
Trust & Banking Co., 188 U. S. 626, 23 S. Ct. 432, 47 L. Ed. 623; 26 C. j 438, § 
588; 14 R. C. L. 1367, § 536. But where a mortgagor or grantor in a security deed 
insures his own interest and pays the premium, and there is no covenant in the 
mortgage or security deed requiring him to insure the property for the benefit 
of the holder thereof, the person so obtaining the insurance may claim the 
entire amount of the proceeds, to the exclusion of such creditor, unless the 
policy is assigned to the creditor or the insured acted as agent for him in obtain- 
ing the policy. Cf. Wheeler v. Factors’, etc., Ins. Co., 101 U. S. 439, 25 L. Ed. 
1055; Farmers’ Loan Co. v. Penn Plate Glass Co., 186 U. S. 434, 22 S. Ct. 84, 
46 L. Ed. 1234; 26 C. J. 438, § 587; 14 R. C. L. 1365, § 535. It follows that the 
holders of the security deed were not entitled to the fund in question, either 
by reason of the condition of the title or by virtue of the stipulations contained 
in the security deed and in the policy of insurance. This ruling leads to the 
further conclusion that the judge did not err as against the movants in the 
charge by which he allowed the jury tc pass upon the meaning of these writ- 
ings. Since the holders of the security deed could not in any event recover by 
reason of these instruments, they were not harmed by the instructions whereby, 
as it is contended, the construction of the writings was submitted to the jury 
Nor was it error to fail to charge the jury that the security deed passed the 
legal title to the property, subject only to the payment of the debt. 

[5] 5. We next consider the contest between the assignment and the garnish- 
ment. The assignee contended that the policy was transferred to him to secure 
a note which he held against the assignor. The evidence authorized the infer- 
ence that the note was not fictitious, but represented a real transaction, and also 
that the assignment was made and accepted in good faith. In his answer the 
assignee alleged that immediately after the transfer he gave notice of it to the 
insurance company. This allegation was admitted in the pleadings filed by the 
holders of the security deed, who were the garnishing creditors. The assign- 
ment was made in March after the fire in January, while the garnishment was 
not issued until October of the same year. This was a legal as distinguished 
from an equitable assignment; and, although a transfer to secure a pre-existing 
indebtedness may not, as against a garnishing creditor, involve a sufficient con- 
sideration to support an equitable assignment (Few v. Pou, 32 Ga. App. 620, 124 

EK. 372; Brown Guano Co. v. Bridges, 34 Ga. App. 652, 130 S. E. 695; First 
National Bank v. MacDougal d Co., 45 Ga. App. 853 (3), 166 S. E. 256); the same 
is not true of a proper legal assignment. Cf. Western Union Telegraph Co. v. 
Ryan, 126 Ga. 191, 55 S, E. 21; Central R. Co. v. King Brothers & Co., 137 Ga. 
369 (1), 73 S. E. 632; 5 C. J. 929-931, 971, §§ 90, 91,1162. This must necessarily 
follow from the provisions of the Civil Code of this state, to wit: “A — 
may prefer one creditor to another, and to that end he may bona fide give a 
lien by mortgage or other legal means, or he may sell in payment of che debt, 
or he may transfer choses in action as collateral security, the surplus in. such 
cases not being reserved for his own benefit” (section 3230); and “Persons and 
firms may make assignments and prefer creditors” (section 3232). See, also, 
Boykin vy. Epstein, 94 Ga. 750, 22 S. E. 218. In Fidelity, etc., Co. v. Exchange 
Bank, 100 Ga. 619 (2), 28 S. E. 393, it was held: “Choses in action are not 
subject to seizure and sale under executions based upon ordinary judgments, and 
can only be reached by the judgment creditor through a garnishment or some 
other collateral proceeding; and, inasmuch as such garnishment or collateral 
proceeding is necessary to fix the lien of the judgment so as to make it effective, 
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an assignment of the chose in action by the debtor before the institution of such 
ollateral proceeding passes to the assignee the property of the debtor in the 
chose in action assigned, freed from the lien of a general judgment previously 
rendered against the assignor.” Also, in Walton v. Horkan, 112 Ga. 814, 38 S. E. 
105, 81 Am. St. Rep. 77, it was held that, if “an assignment be made before the 
service Of a summons of garnishment upon the drawee, the garnishing creditor 
will be postponed to the assignee, and this is so whether the garnishee had or 
had not been notified of the assignment.” While the assignment here in question 
antedated the garnishment, it was made pending the suit which resulted in the 
judgment on which the garnishment was issued. But in the Bank of Waynes- 
boro v. Ellison, 162 Ga. 657 (3), 134 S. E. 751, it was held that the mere pendency 
fa suit against a debtor does not extinguish his right to prefer one creditor 
over another, and that in such case the controlling question is “the existence or 
non-existence of fraud in the transfer.” See, also, Conley v. Buck, 100 Ga. 187 
(2), 28 S. E. 97; Monroe Mercantile Co. y. Arnold, 108 Ga. 449, 459, 34 S. E. 176; 
Bigby v. Warnock, 115 Ga. 385, 389, 41 S. E. 622, 57 L. R. A. 754; Cowan v. 
Bank of Rockdale, 159 Ga. 123 (4), 125 S. E. 194. Even “an insolvent debtor may 
prefer one creditor to another, and to this end he may transfer choses in action 
as collateral security for a pre-existing debt, the surplus in such case not being 
reserved for his own benefit.” Silver v. Chapman, 163 Ga. 604, 136 S. E. 914. 

6. If the evidence for the assignee was true, there was no escape from the 
conclusion that he was entitled to the fund; the assignment having been executed 
upon a sufficient consideration and before the issuance and service of the gar- 

hment. The question of fraud was the only issue of fact to be determined. 

As a general rule, the existence or nonexistence of fraud is a matter for solution 
by the jury, and so it was in the instant case. Under the evidence, this court 
cannot say as a matter of law that the assignor was not indebted to the assignee 
as clanned, or that the assignment was made with a fraudulent intent, or that 
the assignee had reasonable ground to suspect the same, if existing. Whether 
r not the proceeds of the policy would exceed the amount of the assignee’s debt, 
the plaintiffs in error have asserted no claim to any possible excess. Cf. Howard v. 
Porter, 99 Ga. 649, 27 S. E. 725; Macon National Bank v. Smith, 170 Ga. 332 
2), 153 S. E. 4. The evidence authorized the verdict, and the court did not err 
in refusing a new trial. 

Judgment affirmed. 

All the Justices concur. 


MUT. HAIL INS. ASS’N OF IOWA. No. 42610. 
Supreme Court of Iowa. 

Dec. 26, 1934. 
258 Northwestern Reporter 101. 


SLINGER vy. FARMERS’ 


2, INSURANCE. 

In action on hail policy for damage to crops in 1931, admitting evidence of 
average year held error; there being evidence that 1931, instead of being 
year was deficient in rainfall. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

>. INSURANCE. 

In action on hail policy, percentage of destruction caused by hail is determined 
by ratio hetween crop raised and crop that would otherwise have been raised. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

8. INSURANCE. 

\lthough action on hail policy under which loss was payable in January was 
premature when brought prior to January, motion for directed verdict because of 
such prematurity held properly denied where amended and substituted petition was 
hled in May and case came on for trial in September. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

\ppeal from District Court, Floyd County; J. J. Clark, Judge. 

_ Action at law to recover on a hail insurance policy for damage caused by hail. 
The case was tried to a jury, which returned a verdict for plaintiff. 

Reversed. 

Hal W. Byers, of Des Moines, W. G. Henke, of Charles City, and Senneff, Bliss 
& Senneff, of Mason City, for appellant. 
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R. W. Zastrow and Jens Grothe, both of Charles City, for appellee. 

Opinion written by CLAussEN, J., adopted by the court. 

This action was brought to recover on a policy insuring crops against damage 
by hail. In the case before us the crops were not totally destroyed, so in order to 
determine the amount of recovery it became necessary to establish the percentage 
of loss due to the hail. 

In the course of the trial the actual yield per acre of the damaged fields was 
shown. Plaintiff then sought to establish, and over objection was permitted to 
prove, the yield of the land in an average year, taking into consideration the con- 
dition of the fields at the time the hailstorm occurred. The damage was sustained 
in the year 1931, and the record establishes that in the vicinity where the crops 
were being raised the year 1931 was quite deficient in rainfall during the vital parts 
of the growing season. 

{1, 2] It is matter of common knowledge that the abundance of yield of grain 
crops raised in Iowa is profoundly influenced by lack of sufficient rainfall at proper 
times. It is evident that conditions of rainfall and temperature can have as destruc- 
tive effect on crops as hail, and that the destruction wrought by hail in a given 
year cannot be measured by a comparison between the ultimate yield of the year 
in which the hail fell and the yield of the average year. 

[3-5] In the absence of a total destruction of the crop, the percentage of destruc- 
tion due to hail must in the nature of things be a matter of opinion. There are no 
yardsticks by which partial destruction may be accurately measured. We do not 
suggest that it may not be established that the season in question is an “average” 
season, and that in consequence the yield of the damaged field, but for damage by 
hail, would naturally have been an average yield. With such a background a com- 
parison between the actual yield and the average yield would furnish some basis 
for a determination of the percentage of destruction wrought by the hail. But in 
the first instance, and without such proof, testimony concerning the average yield is 
entirely irrelevant to the question of the percentage of destruction produced by the 
hail, and is, of course, immaterial to every other issue in the case. We are agreed 
that a competent witness might properly have been allowed to express an opinion 
concerning the yield which the fields would have produced but for the hail. Such 
opinion would of course take into account the vicissitudes of the weather during 
the séason that the particular crop was being raised. Courts recognize that men 
acquire a canny ability to evaluate the many factors that enter into the production 
of crops, and upon relevant matters the opinions of competent witnesses are admis- 
sible in evidence. The percentage of destruction occasioned by the hail is determined 
by the ratio between the crop raised and the crop that would have been raised but 
for the hail, rather than the ratio between the crop raised and the average yield. 
That there is a vast difference between the crop of any one year and the average 
crop is evidenced with tragic graphicness by lean herds and empty granaries in 
many parts of Iowa. 

The possible consequence of the admission of the testimony concerning the 
average yield is made evident by the fact that witnesses gave the yield of the aver- 
age year at 40 and 50 bushels per acre for corn, while the testimony in relation to 
the actual yield in 1931 on similar land ran as low as 20 bushels per acre. It would 
make a great deal of difference in the result if the actual yield after damage by 


hail were compared with an average yield or with the probable yield of the hot 
dry vear. 


[6] II. As might be expected, the testimony offered by plaintiff to establish the 
percentage of loss took a wide range. The defendant naturally countered by the 
use of witnesses covering substantially the same ground. In the trial of the case 
the court in some instances admitted opinions on certain matters when offered by 
plaintiff and excluded them when offered by the defendant. We would not reverse 
the case on this ground. In view of a possible retrial of the case, we may suggest 
that the purpose of such testimony when offered by plaintiff was the same as when 
offered by the defendant, namely, to establish the fact situation in relation to the 
crops. There were no extraneous circumstances which prevented the rules of evi- 
dence from working the same way when invoked by either party. 

[7] III. Complaint is made by appellant that witnesses for plaintiff, who farmed 
in the vicinity of the plaintiff's land in 1931, were permitted to testify to the yields 
of their fields without showing the similarity of soil conditions in their fields and 
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plaintiff’s fields. In one instance at least the complaint is well founded. There is 
a great deal of difference in the productivity of land. Upon a retrial of the case 
: evidence should be confined to the yield of fields having substantially similar 
conditions. 
[8] IV. Under the terms of the policy loss was not payable until January 20, 
This action was begun on December 28, 1931. There is no question but what 
he action was prematurely brought. On May 16, 1932, an amended and substituted 
titi ion was filed in the case. The case came on for trial on September 12, 1932. 
ie defendant asked that the jury be directed to return a verdict for the defendant 
because the action was prematurely brought. Such motion was overruled. As 
against this particular complaint the action of the trial court is sustained by Larsen 
& Son vy. Retail Merchants’ Mut. Ins. Co., 212 Iowa, 943, 237 N. W. 468, Thompson 
y. Yousling, 196 Iowa, 363, 192 N. W. 826, Keefer v. Valentine, 199 Iowa, 1337, 
203 N. W. 787, and other cases of this court. 
Upon the whole record we have reached the conclusion that the judgment of 
the trial court must be reversed. 
Reversed. 
Stevens, Powers, Anderson, Donegan, Kindig and Albert, JJ., concur. 


CONLEY v. QUEEN INS. CO. OF AMERICA. 
Court of Appeals of Kentucky. 
Dec. 4, 1934. 
76 Southwestern Reporter (2d) 906. 
1. INSURANCE. 

Vacancy clause is not waived where vacancy is known to insurer at time of 
issuance of fire policy, in absence of agreement or expectation that premises should 
remain vacant beyond vacancy period. 

(For cther cases, see Insurance, Dec. Dig. § 
2. INSURANCE. 

That insured when taking out fire policy and paying premium, and again when 
policy was delivered, informed agent that insured property was vacant and sgent 
did not ask or require her to take out vacancy permit or inform her that unless 
she did so policy would be void, and that insurer retained premium, held not waiver 
of vacancy clause. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

3. INSURANCE. 

Burden to establish waiver of vacancy clause in fire policy was on insured. 

(Fcr other cases, see Insurance, Dec. Dig. § 646[2].) 

Appeal from Circuit Court, Kenton County, Criminal, Common Law, and 
Equity Division. 

Suit by Ella Conley against the Queen Insurance Company of America. From 
a judgment for defendant on directed verdict, plaintiff appeals. 

ao 

. Plummer, of Covington, for appellant. 

Hon ice W. Root, of Newport, for appellee. 

RICHARDSON, Justice. 


389[6].) 


The construction and application of a vacancy clause contained in an insurance 
policy in the light of the developed facts are required by this appeal. It reads: 
“Permission granted for the within described premises to be and remain vacant 
for a period not exceeding sixty (60) days at any one time, the term ‘vacant’ being 
construed to mean an empty building devoid of personal habitation; or to be and 
remain unoccupied for a period not exceeding six (6) months at any one time, the 
term ‘unoccupied’ being construed to mean a building that is entirely furnished, 
but with personal habitants temporarily absent. * * * If this form is attached to 
a fire policy, and premises are vacant for a period exceeding sixty (60) days or 
unoccupied for a period exceeding six (6) months, at any one time, this policy 1s 
void nnless a special form of permission therefor is attached hereto.” 

The validity of the condition respecting the vacancy of property for a definite 
tumber of days is admitted in Thomas, Trustee v. Hartford Fire Ins. Co., 56 S. 
; 264, 21 Ky. Law Rep. 1139; Westchester _ Ins. Co. v. Crume, 223 Ky. 707, 

S. W. (2d) 716; Continental Ins. Co. of N. Y. . Dunning, 249 Ky. 234, 60 S. W. 
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(2d) 577. The condition is inserted in the policy for the benefit of the insurer and 
may be waived by it or its authorized agent, or it may become estopped to set up 
a breach, cither by declarations, acts, or omissions, dispensing with the perform- 
ance of, or compliance with, the condition, or by statements or acts which ccnsti- 
tute a waiver of a forfeiture, incurred as the consequences of false statement or 
breach of condition, so as to estop it from setting up either as a defense to an 
action upon the policy. “If, however, it is conditioned to be void if the premises 
he, or hecome vacant, or unoccupied, and so remain for a specified period, the issu- 
ance of a policy upon unoccupied premises is not a waiver of the condition, since by 
the term of the contract, the insured is bound to have them occupied within the 
specified period, unless the property be such the parties must have contemplate: 
that it would not be occupied for some time, as where the insurance is upon a build- 
ing under course of construction, or where it is insured as vacant property, or is 
so occupied as to breach the policy condition.” 4 Couch on Insurance, § 9700, p. 
3438: Thomas, Trustee v. Hartford Fire Ins. Co.. supra; Queen Ins. Co. of Liver- 
pool, Eng. v. Kline & Sons, 32 S. W. 214, 17 Ky. Law Rep. 619; May v. Glohe & 
R. Ins. Co., 23 Ga. App. 798, 99 S. E. 631; Conn. Fire Ins. Co. v. Tilley, 88 Va 
1024, 14 S. E. 851, 29 Am. St. Rep. 770; England v. Westchester Fire Ins. Co., 81 
Wis. 583, 51 N. W. 954, 20 Am. St. Rep. 917; Dodge v. Grain S. M. Fire Ins. 
Ass’n, 176 Iowa, 316, 157 N. W. 955; Maxwell v. York Mut. Fire Ins. Co., 114 
Me. 170, 95 A. 877. 

There are cases holding that, if the property is insured with knowledge, at 
ihe time the policy was issued, it is vacant or unoccupied, the insurer cannot insist 
upen that condition of the policy to defeat payment after loss because the premises 
were vacant or unoccupied and so continued until the time of the loss, even though 
the policy should contain the condition that it should be void if it became vacant 
hevond a specified time. See Milwaukee Mechanics’ Ins. Co. v. Brown, 3 Kan App 
225, 44 P. 35. The court in this case quoted and adopted the reasons assigned in 
Devine v. Home Ins. Co., 32 Wis. 471. The Devine Case seems to have been over- 
ruled in England vy. Westchester Fire Ins. Co., supra. 


t 
t 
+ 
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There are others holding that, where the premises are insured with the 
insurer’s or its agent’s knowledge that they are vacant or unoccupied, this will 
not waive a condition making the policy unenforceable, if the premises be, or 
become, vacant, or unoccupied, and so remain for a specified period. Addia v. 
Globe & R. Fire Ins. Co., 97 W. Va. 443, 125 S. E. 161; Home Ins. Co. v. Hardin, 
162 Miss. 254, 139 So. 603; Bias v. Globe & Rutgers Fire Ins. Co., 85 W. Va. 
134, 101 S. E. 247, 8 A. L. R. 373; Cooley’s Briefs on Insurance (2d Ed.) page 
2695; 14 R. C. L.. page 1103; Home Ins. Co. vy. Scales, 71 Miss. 975, 15 So. 134, 
42 Am. St. Rep. 512; Servais v. Shelby Farmers’ Mut. Fire Ins. Co., 194 Wis 
325, 216 N. W. 654, 655; Harper v. Stoddard County Mut. Fire Ins. Co. (Mo. 
App.) 31 S.W.(2d) 534; Republic Ins. Co. v. Dickson (Tex. Civ. App.) 69 
S.W.(2d) 599: Thomas, Trustee v. Hartford Fire Ins. Co., supra. 

In those jurisdictions where the latter rule prevails, the holder of a fire policy 
containing the clause conditioned that it shall be void if the insured’s premises 
“be and remain vacant for a period not exceeding a certain number of days” 
is chargeable with knowledge of, and bound by, the terms of the policy contain- 
ing such clause. Harper v. Stoddard County Mut. Fire Ins. Co., supra. 

The prevailing view is that the knowledge of the insurance company of the 
vacancy of the property at the time of the issuance of the policy is immaterial. 
Home Ins. Co. v. Hardin, supra; Cooley's Briefs on- Insurance (2d Ed.) page 
2695: 14 R. C. L. page 1103; Thomas, Trustee v. Hartford Fire Ins. Co., supra. 
Of course, where the policy is issued on vacant and unoccupied property with 
that knowledge and upon an agreement or with the expectation on the part 
of the insurer and the insured that the property is to remain vacant, the clause 
against vacancy is deemed waived. Bakhaus v. Caledonian Ins. Co., 112 Md. 
679, 77 A. 310; Addia v. Globe & R. Fire Ins. Co., and Thomas, Trustee y. Hart- 
ford Fire Ins. Co., supra. 

[1] Where the property is vacant at the time of the issuance of the policy, 
though its vacancy is known to the insurer or its agent at that time, in the 
absence of an agreement of the insurer and the insured, or of evidence of an 
expectation on their part that it shall remain vacant during or beyond the 
vacancy period permitted by the policy, there is an implied promise on the 
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part of the insured to comply with the policy relative to the vacancy or non- 
occupancy previous to the fire. See cases, supra. 

In Thomas, Trustee v. Hartford Fire Ins. Co., 53 S. W. 297, 298, 21 Ky. 
Law Rep. 914, the policy contained a clause providing that, if the property 
covered by it “be unoccupied for more than ten consecutive days,” it “shall be 
yoid, unless otherwise provided by agreement indorsed thereon.” There was 
nothing to show that the company or its agent knew that the premises were 
vacant at the date of the policy, and, in the language of our opinion, “they did 
not care whether or not the premises were vacant.” On a petition for rehearing, 
reported at page 1140 of 21 Ky. Law Rep., 56 S. W. 264, our conclusion was 
stated in this language: “The provision in this policy that, ‘if the premises 
described in this policy be unoccupied for more than ten consecutive days, * * * 
this policy shall be void, unless otherwise provided by agreement indorsed 
thereon,’ is not a provision as to the status of the property at that time, but 
a provision in futuro that if, during the period covered by the policy, the premises 
should be unoccupied for more than 10 consecutive days, the policy should 
become void. There was no existing status to waive. The policy, when issued, 
was perfectly valid, and continued valid until after the expiration of the 10- 
days’ vacancy. Under the terms of this policy, it made no difference whether 
the house was vacant when the policy was issued or not. The contract was that 
it should not thereafter be vacant for more than 10 consecutive days. * * * The 
stipulation simply provided for a contingency, in the event of which the policy 
should become void. The contingency occurred, and the policy became void.” 

Our pronouncement in the Thomas Case is in accord with the majority of 
the courts of foreign jurisdiction. And we conceive of no reason for departing 
from it in this case, unless Conley’s petition alleges, and the evidence in support 
thereof establishes, a waiver within the meaning of this term as it is generally 
used in such cases. 

|2] The Queen Insurance Company quoted and relied upon in its answer 
the vacancy clause contained in its policy as a bar of a recovery. In avoidance 
thereof, Conley alleged in her reply that the agents of the insurer “delivered 
the policy, collected the premium thereon and waived the condition of the 
policy.” Following this allegation, she charges that, on the 2d day of February, 
1931, the policy was delivered to her when she informed its agent that the 
property was vacant, and that “said agent said all right,” and did not ask or 
require her to take out a vacancy permit or inform her that, if she did not take 
ut a vacancy permit, the policy would be void. She admitted in her reply that 
the property was “vacant for a period exceeding sixty days and the same was 
vacant for a period longer than six months,” allowed by the terms of the policy, 
but charges the agent had knowledge of the vacancy during that serio and 
acquiesced in her violation of the terms of the policy. By a rejoinder, her reply 
was traversed. On the testimony of herself and witnesses, a verdict was directed 
ior the company. 

Only Conley testified concerning the procurement of the policy and the 
alleged knowledge of the agent of the company. The property covered by the 
policy was a five-room frame residence on Cottage avenue, in Latonia, Ky. It 
was insured for $3,000 for a period of five years beginning the 2d day of Feb- 
ruary, 1931, and ending the same day in February, 1936. She paid a premium of 
$36.60 by check dated January 27, 1931. She informed the agent the property 
Was vacant and that she wanted to sell it. His response was, she claims, “All 
right.”. On the 6th day of April, 1932, it was totally destroyed by fire. A young 
man brought her the policy, stating that he was from McAtee, Lee & Builock’s 
thee and represented the Queen Insurance Company. It was at night and dark 
when he delivered the policy to her, when she claims she told him about the 
house on vacant and she wanted to sell it and he responded, “Probably, we 
could sell it.’ The property was rented and occupied by a tenant during a por- 
tion of sae covered by the policy; the exact time it was occupied by the tenant 
is not disclosed by the evidence. When asked what the agent of the insurance 
company said to her at the time she informed him of the vacancy of the property, 
ner response was, “I told him the house was vacant and he did not say it would 
be all right, but just gave me the policy.” 

Measuring these facts by the principles we have reiterated, it is very plain 
10 such facts were either alleged or proven as constitutes a waiver of the 
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vacancy clause as it is contained in the policy. It is argued that the insurer 
retained and has the paid premium, and such action on its part constituted a 
waiver of the vacancy clause. We cannot concur in this argument. See Phoenix 
Ins. Co. v. Stevenson, 78 Ky. 150; Home Ins. Co. of N. Y. v. Myers, 111 S. W. 
289, 33 Ky. Law Rep. 790. 

[3] The burden of proof was on Conley to establish a waiver of the vacancy 
-clause. She failed to prove facts constituting a waiver. Svea Fire & Life Ins. 
Co. v. Foxwell et al., 234 Ky. 95, 27 S.W.(2d) 675. 

It is apparent it is our conclusion the court properly directed a verdict for 
the insurance company. 

Wherefore the judgment is affirmed. 


JURKIEWICZ v. MILLERS’ NAT. INS. CO. OF CHICAGO, ILL. No. 18169. 
Kansas City Court of Appeals. Missouri. 
Nov. 13, 1934. 
76 Southwestern Reporter (2d) 721. 
1. INSURANCE. 7 ; a 

In action on tire policy, evidence that insurer’s adjuster denied liability three 
days after loss on ground no mortgage clause was attached to policy, but that plain- 
tiff had notified insurance broker of mortgage, held to make case for jury. 

* (For other cases, see Insurance, Dec. Dig. § 668[1].) 
2. INSURANCE. 7 ; 7 ; 

In determining question of notice of loss in action on fire policy, court is more 
concerned with question whether insurer was notified than with manner of notifi- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

4. INSURANCE. 
Fire insurer’s denial of liability after loss waives right to insist upon proof of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

5. INSURANCE. 

Insurer’s defense that insured, under policy without mortgage clause, was not 
unconditional and sole owner, is based on claim that contract was void from begin- 
ning, and premium must be returned to assert it. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. : 

In action on fire policy, issue of vexatious delay must be based on conduct of 
insurer before suit was brought, and must be determined by situation as presented 
to insurer at time demand for payment was made. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

7. INSURANCE. 

In passing on question of submission of issue of vexatious delay in action on 
fire policy, trial court could consider all evidence in most favorable light to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

\ppeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

_ Action by Steve Jurkiewicz against the Millers’ National Insurance Company 
of Chicago, Illinois. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


srown, Douglas & Brown, of St. Joseph, for appellant. 

C. F. Keller and Elliott & Crouse, all of St. Joseph, for respondent. 

SHAIN, Presiding Judge. 

The respondent, hereinafter designated as plaintiff, brought this action against 
the appellant, hereinafter designated as defendant, to recover under a contract ot 
fire insurance issued to him on a dwelling house. 

No questions of incorporation or issuance of the policy for value are presented. 
The plaintiff pleaded total destruction by fire and full compliance of notice and 
proof of loss and seeks to recover for $1,000, the face of the policy, and for penal- 
ty and attorney fees for alleged vexatious delay. 

The fire is alleged as occurring March 20, 1933. It is alleged that notice was 
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given to the agent of the defendant on March 21, 1933, at which time it is alleged 
request was made of the defendant's alleged agent for blanks for making the proof 
of loss. It is alleged that the defendant failed, refused, and neglected to send said 
blanks, until May 12, 1933, and that more than ninety days before the commence- 
ment of this action the plaintiff gave to the defendant due notice and proof of fire 
and loss. 

The defendant, in its answer, pleaded provisions of the policy, as follows: 

“This entire pclicy, unless otherwise provided by agreement endorsed hereon 
- added hereto, shall be void * * * if the interest of the insured be other than 

ditional and sole ownership.” 

“If fire occur, the insured shall * * * within sixty days after the fire, unless 

time is extended in writing by this company, shall render a statement to this 

any signed and sworn to by said insured, stating the knowledge and belief of 

insured as to the time and origin of the fire, the interest of the insured and of 

all others in the property, the cash value of each item thereof and the amounts 

of loss thereon, all encumbrances thereon, all other insurance whether valid or not, 

overing any of said property, and a copy of all the descriptions and schedules in 

Il policies, any changes in the title, use, occupation, location, possession or expo- 

of said ee since the issuing of this policy, by whom and for what pur- 

any building herein described and the several parts thereof were occupied at 
time of the fire.” 

“The insured as often as required, shall exhibit to any person designated by 
his company all that remains of any property herein described and submit to exam- 
inations under oath by any person nanied by this company and subscribe the same.’ 

“No suit or action on this policy for the recovery of any claim shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements.” 

The defendant pleaded that plaintiff was not unconditional sole owner, and 
iurther avers that plaintiff failed and refused compliance with the request of 
the defendant to render the sworn statement and to make exhibits, as provided 
n the above provisions, although duly requested so to do by defendant. 

During the course of the trial, the defendant was permitted to amend its 
answer, so as to include the defense of arson. 

The plaintiff filed general denial to defendant’s answer. 

Trial was by jury resulting in a verdict for the plaintiff in the sum of $1,000. 
Judgment was entered in accordance, and the defendant duly appealed. 

The defendant makes assignment, presents points, and cites authority on 
claimed errors, as follows: First, refusal of offered instructions in the nature 
of a demurrer. Second, refusal of instruction withdrawing the question of 
vexatious delay. Third, giving of plaintiff's instructions numbered 10, 11, 12, 
nd 13. The third specification is based entirely upon the fact that the instruc- 
tions submit the issue of vexatious delay. In substance, the questions presented 
are, first, as to whether there was made a case for the jury; and, second, if so, 
was it error to submit the issues of vexatious delay? 

Opinion. 


{1} To the determination of the question of whether or not there was made 
a case for the jury, there are several elements to be considered. Principal of 
these is the question of whether or not such notice of loss was given; such 
request for blanks upon which to make proof was made; such delay in the 
lefendant furnishing same, and such denial of liability by the defendant, as to 
waive the conditions precedent to suit and recovery as are provided in the 
provisions of the insurance contract, which provisions were plead by defendant 
A! set forth above. 
appears that one John L. Zeidler was the accredited agent of the defend- 


nd that said agent issued and signed the policy in issue. 


It appears that one J. F. Slibowski was an insurance broker and so licensed 
by the state of Missouri. 


The evidence of the plaintiff discloses that Mr. Slibowski was the agent 
with whom he had contracted for insurance for a number of years, and that 
the policy in issue had been secured through Mr. Slibowski, who had delivered 
the policy and collected the premium thereon. The plaintiff testified that he 
told Mr. Slibowski there was a balance of $500 loan secured by mortgage on 
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the house in issue, and that this information was given to him at the time 
application for the insurance was made. The testimony is clearly to the effect 
that the plaintiff notified Mr. Slibowski of the loss by fire on March 21, 1933, 
which was the day after the fire. The plaintiff's testimony is that he, at that 
time, requested blanks for making proof of loss. 

[2] The defendant urges that notice and request made to Mr. Slibowski was 
not notice to it, for the reason that said party was not its agent. Be that as it 
may, the evidence of the plaintiff is to the effect that, within three days after 
the fire, a Mr. Land, who is shown to be an adjuster representing the company, 
did have notice of the loss and came to see the plaintiff concerning the loss. 
While notice of loss is essential, justice is not so concerned as to how notified 
as it is as to whether notified 

[4] Taking this evidence into consideration, as we conclude we must, the 
doctrine applies that is declared in Weiss v. Continental Ins. Co. (Mo. App.) 
61 S.W.(2d) 392, wherein it is held that denial of liability waives right to insist 
on examination, Further, such a denial of liability waives proof of loss. Fer- 
guson v. Home Ins. Co., 208 Mo. App. 422, 236 S. W. 402. 

Based upon the law and giving the plaintiff the benefit of evidence most 
favorable to him, we conclude the court did not commit reversible error in 
submitting the case to the jury. 

[5] As to the question of unconditional and sole ownership to wit, the 
question of the $500 mortgage, the record shows that no such issue was properly 
submitted to the trial court and no such issue is sufficiently raised in defendant's 
motion for a new trial or in defendant’s brief. 

The giving of plaintiff's instructions 7, withdrawing said issue from the 
jury, is not mentioned in the motion for new trial and is not specified as error 
in defendant's specifications of error in its brief. Further, no instruction sub- 
mitting such issue is shown to have been offered by the defendant. 

Further, if such a question could be considered as raised by implication, we 
cannot consider same for another reason, to wit, such a defense is based upon 
the claim that the contract was void from the beginning. Requisite to such 
a defense the premium must be returned. No attempt even to follow such a 
course is shown. 

As to the defense of arson, we conclude same was properly presented as an 
issue of fact for the jury. 

[6] Error is claimed in the fact that the trial court submitted issues of vex- 
atious delay to the jury. Such issue, of course, must be based upon the conduct 
of defendant before suit was brought, and must be determined by the situation as 
presented to the defendant at the time demand for pay is made. Paetz v. London 
Guarantee & Accident Co. (Mo. App.) 71 S.W.(2d) 826, loc. cit. 831. 

[7, 8] The sending of an adjuster three days after the loss justifies the con- 
clusion that the defendant then knew that the plaintiff was making claim for 
the loss. The trial court, in submitting the case to the jury, was justified in 
giving credence to the testimon? to the effect that the defendant was then 
denying liability on the express ground that plaintiff's policy was void, by reason 
of undisclosed mortgage. The fact that the defendant did not come into court 
defending upon such ground for denying liability presents a condition that 
might be considered on the issue of vexatious delay. In passing on the question 
of submission, the trial court had the right to consider all of the evidence in its 
most favorable light to plaintiff. 

Based upon the reason above, when taken together with the fact that the 
verdict of the jury limited the recovery to the amount entitled to recover on 
account of insurance, we conclude that it was not reversible error to submit the 
issue. 

Judgment affirmed. 

All concur. 
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STATE ex rel. CONTINENTAL INS. CO. OF CITY OF NEW YORK v. 
BECKER, Judge, et al. No. 33199. 
Supreme Court of Missouri, Division No. 2. Dec. 1, 1934. 
77 Southwestern Reporter (2d) 100. 
1, INSURANCE. 


Whether insurer, which at all times took position that fire was incendiary and 
that insurer was not bound to pay anything on policy, waived right to examine 
insured and their papers and records, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

4. INSURANCE. 

In insurance cases, to make out waiver of forfeiture, intention to waive must 
plainly appear, or acts or conduct relied on as constituting waiver must involve 
some element of estoppel. 

(For other cases, see Insurance, Dec. Dig. $ 371.) 

Original certiorari proceeding by the State of Missouri, at the relation of the 
Continental Insurance Company of the City of New York, against the Honorable 
William Dee Becker and others, Judges of the St. Louis Court of Appeals, to 
review an opinion of respondents [Weiss v. Continental Ins. Co., 61 S.W.(2d) 
392], affirming a judgment for plaintiff in an action brought by Gus A. Weiss 
against the relator. 

Record and opinion quashed. 

Greensfelder & Grand, of St. Louis, Williams & Huston, of Troy, and Ruby 
M. Hulen, of Columbia, for relator. 

Cullen, Fauntleroy & Edwards, of St. Louis, for respondents. 

WEsTHUES, Commissioner. 

Original proceeding by certiorari. Relator alleges that the opinion of the St. 
Louis Court of Appeals, in the case of Weiss v. Continental Insurance Co., 61 S. 
W. (2d) 392, 393, contravenes in certain respects controlling decisions of this 
court in particular a ruling announced in the case of Noonan vy. Hartford Fire Ins. 
Co., 21 Mo. 81. 

The opinion of the Court of Appeals deals with a number of questions not 
involved in this proceeding and, therefore, we will embody herein only so much of 
the opinion of the Court of Appeals as will be necessary to an understanding of 
the issues before us. 

Plaintiff, Weiss, in that case, sued upon a policy of fire insurance. He had 
taken the cause of action, by assignment, from Morris J. and Frank E. Yawitz 
whose property was covered by the policy. The fire occurred on January 25, 1931. 
Provisions of the policy quoted in the opinion of the Court of Appeals read in part 
as follows: 

_“*The insured, as often as required, shall exhibit to any person designated by 
this company all that remains of any property herein described, and submit to exam- 
inations under oath by any person named by this company, and subscribe the same; 
and as often as required, shall produce for examination all books of account, bills, 
invoices, and other vouchers, or certified copies thereof if originals be lost, at such 
reasonable place as may be designated by this company or its representatives, and 
shall permit extracts and copies thereof to be made. 

“This company shall not be held to have waived any provisions or condition 
ot this policy or any forfeiture thereof by any requirement, act, or proceeding on 
ils part relating to the appraisal or to any examination herein provided for; and 
the loss shall not become payable until sixty days after the notice, ascertainment, 
estimate, and satisfactory proof of the loss herein required have been received by 
this company, including an award by appraisers when appraisal has been required.’” 

One of the defenses of the company was that the insured had failed to submit 
to an examination, as requested by the company, and also had failed to produce 
hills, invoices, ete., in support of the claim. The opinion of the Court of Appeals 
discloses that the insured were notified, on February 26, 1931, that the proof of 
‘OSS Was insufficient because no books, bills, or invoices had been submitted in sup- 
port of the claim. To this the insured replied that the bills had been destroyed but 
duplicates would be furnished. The opinion further discloses that no such bills or 
invoices were ever submitted to the company. e 

We further learn from the opinion that during the first sixty days after the 
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fire there was a continuous controversy between plaintiff, an insurance adjuster and 
assignee of the claim, and a man named Bierman, an adjuster for the defendant 
company. The position of plaintiff was that during the controversy between the 
two men mentioned, Agent Bierman, by his conduct, waived any right the company 
may have had to require the insured to submit to an examination or to furnish the 
invoices, etc., as requested and as required by the contract of insurance. 

The defendant requested the trial court to give a peremptory instructi 
the close of the case directing a verdict for the defendant. This the court 
ruled. Plaintiff asked, and the court gave, instruction No. 1 on the subj 
waiver. The giving of this instruction was assigned as error by the de fend. ant. Th 
defendant in that case, relator here, contends that that part of the opinion of the 
Court of Appeals disposing of this question contravenes certain decisions of this 
court. The part qf the opinion of the Court of Appeals disposing of this question 
reads as follows 

‘The chief insistence of defendant is that its requested peremptory instruction 
should have been given at the close of the entire case. As the basis for the point 
it argues that a breach on the part of the insured stands admitted as to the policy 
provision relating to the examination under oath, and the production of book 
and invoices; and that there having been no waiver of such condition on 
ant’s own part, an action on the policy was not maintainable under its own terms 

“\WWe have heretofore: quoted the provisions of the policy that the insured, as 
often as required, should submit to an examination under oath, and produce for 
examination all books of account, bills, invoices, and other vouchers; and _ that 
action on the policy should be sustainable until after full compliance by the insure 
with the several policy requirements. Such a provision for the examination of 
insured and his papers is indeed a valid one, and a failure on his part to com 
with a demand reasonably based upon it will postpone his right to sue where 
policy so provides, as in the instant case. Phillips v. a Insurance Co., 
Mo. 220: Fleisch v. Insurance Company of America, 58 Mo. App. 596; Knight 
Firemen’s Insurance Co., 227 Mo. App. 426, 49 S. W. (2d) 682: ms &. J; 588. 
if: C.. L p. 1342; 9 Ss: 

“Plaintiff suggests several reasons why, as he views the case, the failure of 
assignor to have submitted to the examination set for March 30th, more thar 
months after the fire, was not fatal to their right to maintain the action, | 
seems that, aside from all other considerations, their refusal may be excused 1 
the ground of waiver. 

_. “Having been inserted in the policy for the benefit of defendant, the provi 
In question was one which might be waived by it (26 C. J. 281, 390); and the 
Waiver in this case is to be placed upon a previous denial of liability. In other 
words, it was essential that the demand for an examination of the insured 
made in good faith; and if defendant’s prior conduct was inconsistent with 
idea that the examination was to be conducted in good faith, and if it had heen 
brought home to the insured that defendant had already determined to deny all 
liability, then the law would not insist upon the doing of a useless thing, and would 


not penalize the insured because of their failure to have acceded to defendant's 
demand. 


s, bills, 
| 


- } 
etend- 


“Here, the very second day after the fire, Bierman stated that he was ‘going 
to see these boys sweat blood before they get a dime out of this fire.’ Such a 
statement at the very inception of the controversy is hardly to be reconciled with 
the idea that it was Bierman’s purpose to investigate the claim with a view to its 
amicable adjustment. Siegle v. Phoenix Insurance Co., 107 Mo. App. 456, 81S. 
W. 637. Furthermore, his attitude afterwards in ten or twelve conversations with 
plaintiff was that he ‘had nothing to say and nothing to offer.’ As early as March 
18th he flatly called plaintiff a liar in connection with the assertion of the claim, and 
the request for the examination was not made until six days afterwards. For a 
long time the arson department of the company had been conducting an independ- 
ent examination. 


“We are not to be understood as holding that defendant’s mere investigation 
of the loss was a denial of liability, or that it was to be deprived of its right to 
conduct an investigation by reason of the frequent demands of the insured, or 
their representative, that the loss be adjusted. Under the very terms of the policy 
he loss was not payable until sixty days after due notice, ascertainment, estimate, 
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and satisfactory proof of loss had been received by defendant. But separate and 
apart irom the question of the investigation was the proof of acts and conduct 
which tended to establish a fixed purpose to deny liability; and a denial of 
liability is a waiver of the right to insist upon an examination of the insured 
iran inspection of his papers (26 C. J. 411), just as it is a waiver of other and 
similar conditions in the policy. Siegle v. Phoenix Insurance Co., supra; Bur- 
gess v. Mercantile Town Mutual Insurance Co., 114 Mo. App. 169, 89 S. W. 568; 
Ferguson v. Home Insurance Co., 208 Mo. App. 422, 236 S. W. 402. 

“We are not saying that the evidence disclosed a waiver as a matter of law, 
but rather that the evidence tending to show that defendant at all times took 
the position that the fire was an incendiary one, and that it was not bound to 
pay anything, was sufficient, on conflicting facts, to take the question of waiver 
to the a, Maddox y. German Insurance Co., 39 Mo. App. 198. It follows, 
therefore, that defendant's requested peremptory instruction in the nature of a 
demurrer to all the evidence was properly refused. 

“Next error is assigned to the giving of plaintiff’s instruction No. 1 which 
was directed in general to the issue of waiver as the same has been discussed 
inder the preceding point. The instruction covers more than two printed pages 
in the record, and to set it out in its entirety would but unduly lengthen this 
opinion and serve no useful purpose, since in any event the instruction is avail- 
able the Supreme Court for prnets of review. State ex rel. Union Biscuit 
Co. \ vaaee 316 Mo. 865, 293 S. W. 783. Suffice it to say that it referred the 
jury to the testimony regarding Bierman’s response to plaintiff’s numerous 
requests for setlement, and told the jury that, if they found such facts to be 
true, the n they could find that defendant had denied liability and had waived 
its right to have the insured furnish proofs of loss, or submit to an examination 
under oath, or produce their books of account, bills, invoices, or other vouchers 
r records. 

“The objections to the instruction are that it hypothesized facts not in evi- 
dence; that it ignored facts, statements, and documents in evidence, and limited 
the jury’s consideration to the testimony of plaintiff on the subject of waiver: and 
that the facts hypothesized in the instruction were not sufficient to constitute a 
waiver. 

“We find that none of such objections are well taken. The facts hypothesized 
were in evidence, though it is true that, in referring the jury to the testimony 
regarding Bierman’s statements to plaintiff, Bierman’s exact language was not 
employed. However, the import of the language was the same in both instances, 
and therefore there is no room for the assertion that the instruction misinter- 
preted the evidence. That the facts hypothesized, if found to be true, were in 
effect a denial of liability for the loss and constituted grounds for the finding of 
a waiver, has already been decided. Nor is it a ground for complaint that the 
instruction ignored defendant’s evidence, and limited the consideration of the jury 
to the evidence for plaintiff alone. It was plaintiff's right to have an instruction 
on any theory which his evidence tended to support, and such right was not 
affected by the fact that defendant may have offered countervailing testimony. 
Jennings v. Cooper (Mo. App.) 230 S. W. 325; Rooker v. Deering Southwestern 
Ry. Co. (Mo. App.) 204 S. W. 556; Collins v. Rankin Farms (Mo. App.) 180 
S. W. 1053.” 

_ [l, 2] We believe the opinion of respondents to be in conflict with the 
Noonan Case, supra, in holding that instruction No. 1 was not subject to the 
objection “that the facts hypothesized in the instruction were not sufficient to con- 
stitute a waiver.” It will be noted that the opinion holds, and we think correctly 
80, that the facts proven by plaintiff did not disclose a waiver as a matier of law 
it was sufficient on conflicting facts to take the question of waiver to the jury. 
Instruction No. 1, however, virtually told the jury that if they found the facts 
gp in the instruction to be true then the company denied liability and 
Waived a compliance with the provisions of the policy. The facts enumerated in 
the in onagg related entirely to conversations which occurred between the plain- 
tiff, Weiss, and Bierman, the adjuster for the defendant. In these conversations, 
Which ocet urred during the first sixty days after the fire, Bierman had often stated 
in substance, as the opinion of the Court of Appeals discloses, that he had nothing 
to say and nothing to offer with reference to the loss or claim. Omitting the facts 





1082 The Insurance Law Journal, Vol. 84 [ May, 1935 


enumerated, which were in substance as above stated, the fore part and the con- 
cluding part of the instruction read as follows: “The Court instructs the jury 
that if you find and believe from the evidence that on or about February 6, 193], 
Gus Weiss, the plaintiff, was the adjuster for the insured in the adjustment of 
the loss, and that Paul Bierman was the adjuster for said defendant insurance 
company in and about the adjustment of said loss, and that said Weiss, on or 
about February 6, called upon said adjuster Bierman * * * then you can find 
that the company ied liability and waived its right to have the insured furnish 
proofs of loss or to submit to an examination under oath and waived its right to 
have said insured produce any of their books of account, bills, invoices or other 
vouchers or records.” 

In approving that instruction the opinion contravenes the holding in the Noonan 
Case, supra, because the instruction treated the facts enumerated therein as con- 
stituting a waiver as a matter of law, or rather that the facts enumerated in the 
instruction amounted to a denial of liability and that, therefore, the company had 
waived the provisions of the policy here in question. 

In the Noonan Case the policy contained a provision that in the event a loss 
occurred the insured was required to obtain a certificate of the nearest magistrate 
or notary public certifying to the fairness of the claim. A loss occurred and the 
insured was unable to obtain a certificate from the nearest magistrate because such 
magistrate did not think the claim an honest one. The insured thereupon obtained 
a certificate signed by two other magistrates and submitted his claim to the com- 
pany. Upon receiving such claim the company made an appraisal of the loss and 
offered the insured a certain sum in settlement of the claim. The insured re en 
to accept the offer, whereupon the company for the first time demanded a strict 
compliance with the provisions of the contract. 

This court in passing upon that question said: 

“As it is a provision, however, for their own security, they may, of course, 
waive it, if they think proper, or their conduct towards the insured, in relation to 
it, may be such that it would be inequitable for them afterwards to set up the 
want of it as a ground of defence to an action, and in such cases, they are 
estopped, as a sheer matter of law, from doing so, upon the principle common to 
all equitable estoppels, that the words or acts of a party, which cannot afterwards 
be contradicted, without fraud and injury to those whose conduct has_ been 
influenced thereby, shall conclude the party, without any reference to the real 
truth of the matter. In the first instance, the question of waiver is one for the jury, 
and in the other, a question of law for the court. [Italics ours. | 

“In the present case, the court, in effect, directed the jury that the facts sug- 
gested in the tenth instruction amounted, in law, to a waiver of the required cer- 
tificate (for it seems to have been assumed that notary Pritchartt’s certificate was 
not in conformity with the condition, and that both of the jusices, being mori 
remote from the fire, were not authorized to act), and whether they do so or not, 
is the question presented for our judgment. * * * 

“Whether the defendant had waived the production of a proper certificate, 
was not left to the jury as a question of fact, but was thrown entirely out of the 
case, and the jury were directed that, if they found the facts detailed in the 
tenth instruction, they must find for the plaintiff, without any reference to the 
intention of the defendant or the other circumstances of the transaction; or, in 
other words, that these facts estopped the defendant from setting up the want ot 
a proper certificate as a ground of defence. We cannot concur in this direction. 
* * * They might, it is true, have waived the proof, absolutely or temporarily; 
but we cannot hold that their failure to make the objection at the beginning, and 
going into an examination of the extent of the loss, and offering to pay the amount 
thus ascertained, was an absolute waiver of the production of a proper certificate, 
when they called for it, not only before the suit was brought, but during the treat) 
for the adjustment, or at least at the close of it. * * * vy 

“Whether the circumstances of the case will turn out to be such as to justily 
the inference that the defendants did, in fact, waive the production of any other 
certificate, is a question for a jury, and not for us.” 

We are of the opinion that the facts in the Noonan Case pointed more to 4 
waiver than the facts in the case before us, and yet this court held that the ques- 
tion of waiver was one for a jury. 

So in this case the question, of whether the company, by its conduct, in effect 
denied liability and waived compliance with certain provisions of the contract of 
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insurance, should have been left to a jury under proper instructions. Instruction 
No. 1 failed to do this and, therefore, was erroneous. Had the facts enumerated 
in the instruction constituted a denial of liability and a waiver as a matter of 
law, the instruction would have been in proper form. But, under the facts as 
enumerated in the opinion of the Court of Appeals, the question of whether the 
company denied liability and, therefore, waived a compliance with the provisions 
of the policy, should have been submitted to the jury. The instruction should have 
been so worded as to leave the question to the jury to find from all the facts and 
circumstances in the case whether the company, in fact, by their conduct, denied 
liability. 

[3-6] Respondents’ attorneys in their brief called our attention to the fact that 
the Noonan decision was written seventy-nine years ago when fire insurance was 
in its infancy in this state and country. No case has been cited, however, which 
overruled or criticized the principle of law announced in the Noonan Case. That an 
opinion can thus stand untarnished through so many years is good evidence of its 
soundness. The principle there announced has been approved in later cases in this 
court and also in other states of the Union. Note what this court said in Schwab 
v. Brotherhood of American Yeomen, 305 Mo. 148, 264 S. W. 690, loc. cit. 692: 
“A waiver is an intentional relinquishment of a known right. To make out a case 
of implied waiver of a legal right, there must be a clear, unequivocal, and decisive 
act of the party showing such purpose, or acts amounting to an estoppel on his part. 
First National Bank v. Maxwell, 123 Cal. 360, 55 P. 980, 69 Am. St. Rep. 64; Kil- 
patrick v. Railroad, 38 Neb. 620, 57 N. W. 664, 41 Am. St. Rep. 741; Viele v. Insur- 
ance Co., 26 Iowa, 9, 96 Am. Dec. 83; Swedish American Bank v. Koebernick, 136 
Wis. 473, 117 N. W. 1020, 128 Am. St. Rep. 1090. It has been said that the law of 
waiver is a ‘technical doctrine introduced and applied by courts for the purpose 
of defeating forfeitures.’ It has also been said that in insurance cases the courts are 
inclined to grasp any circumstances which indicate an election to waive a forfeiture, 
although insufficient to create a technical estoppel. But even in insurance cases the 
mention to waive must plainly appear, or else the acts or conduct relied upon as 
constituting waiver must involve some element of estoppel. Parsons, Rich & Co. 
v. Lane, 97 Minn 98, 106 N. W. 485 [4 L. R. A. (N. S.) 231], 7 Ann. Cas. 1144.” 

\Ve, therefore, hold that the opinion of the Court of Appeals, approving instruc- 
tion No. 1, is in conflict with the rule of law announced in the Noonan Case. It 
is, therefore, ordered that the record and opinion of the Court of Appeals in the 
case of Weiss v. Continental Insurance Co., supra, be quashed. 

Cooley and Fitzsimmons, CC., concur. 

Per Curiam. 

The foregoing opinion by Westhues, C., is adopted as the opinion of the court. 
\ll concur. 


WOOD vy. GENERAL INS. CO. OF AMERICA. No. 18200. 
Kansas City Court of Appeals. Missouri. Dec. 3, 1934. 
77 Southwestern Reporter (2d) 167. 
i. INSURANCE. ; ; 

Undisputed testimony that goods were burned while situated elsewhere than 
place where they were insured precluded recovery on fire policy, where insured’s 
onsent to removal was not shown. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

6. INSURANCE. oe Re gs 

In suit on fire policy, court properly refused to direct verdict for insurer on 
ground that insured presented no proof of value of property destroyed, where 
insurer's testimony showed property to be worth $25. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

8. INSURANCE. 

Where fire policy contains provision that loss should not become payable until 
sixty days after receipt of proof of loss, interest does not begin to run until 
expiration of sixty day period. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

9. INSURANCE. 


Verdict on fire policy for less than amount sued for held not to preclude recov- 
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ery of penalty and attorney's fees, where dispute existed, not only as to amount 
of loss, but as to whether insured started fire. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Vernon County; Chas. A. Hendricks, Judge. 

Action by Clarence Wood against the General Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Hallett & Hallett, of Nevada, Mo., for appellant. 

Dan Z. Gibson and E. E. Teel, both of Nevada, Mo., for respondent. 

BLAND, Judge. 

This is a suit upon a fire insurance policy. There was a verdict and judg- 
ment in favor of plaintiff, totalling the sum of $450.75, which included interest in 
the sum of $15.75, damages for vexatious refusal to pay in the amount of $35.00 and 
attorneys fees in the sum of $50.00. Defendant has appealed. 

The facts show that the policy was issued by the defendant on March 14, 1932, 
insuring plaintiff's furniture, then located at 1308 North Cedar Street in the city 
of Nevada. The policy was in the sum of $600.00 and expired on March 14, 1933, 
A fire occurred on March 7, 1933, while the property was located at 716 East Ver- 
non Street in the city of Nevada. Plaintiff sued for the full amount of the policy, 
together with penalty and attorneys fees provided by the statute. 

The petition alleges that the policy is “marked exhibit A and herewith filed.” 
The answer consists of a general denial and a plea that the property was destroyed 
or damaged by the willful and intentional starting of the fire by the plaintiff or his 
agents. The answer is unverified. The reply consists of a general denial. 

[1] It is insisted by the defendant that its instruction in the nature of a 
demurrer to the evidence should have been sustained for the reason, among others, 
that the undisputed testimony shows that the goods at the time of the fire had 
been removed from the place where they were insured. This contention must be 
sustained. Giboney v. German Ins. Co., 48 Mo. App. 185, 192; Wright & Sons vy. 
Fire Ins. Co., 73 Mo. App. 365; Hilburn v. Ins. Co., 129 Mo. App. 670, 108 S. W. 
576; Young v. Queen Ins. Co. of America (Mo. App.) 201 S. W. 940; Thomasson 
v. Ins. Co., 114 Mo. App. 109, 118, 89 S. W. 564, 1135; Thomasson v. Ins. Co., 217 
Mo. 485, 116 S. W. 1092; 26 C. J. p. 508. 

[6] It is insisted by the defendant that its demurrer should have been sus- 
tained for the reason that there was no proof on the part of the plaintiff of the 
value of the property destroyed. However, defendant’s own testimony showed the 
value of the property to be $25.00. Therefore, it would have been improper for the 
court to have directed a verdict for the defendant on the ground now urged. 

[7] At the next trial it will be improper for the plaintiff to show his good 
character, as a defense that plaintiff, himself, or through his agent destroyed the 
property by fire, does not raise the issue as to his good character. Dudley v. 
McCluer, 65 Mo. 241, 27 Am. Rep. 273; 10 R. C. L. 950. 

[8] It seems to be admitted that the policy contains a provision that the loss 
should not become payable until 60 days after the receipt of the proof of loss. lf 
it does, interest does not begin to run until the expiration of said 60 days. Zimmer- 
man v. Southern Surety Co. (Mo. App.) 241 S. W. 95. 

[9] The fact that the jury returned a verdict for less than the amount sued 
for is not conclusive on the question as to defendant not being liable for the statu- 
tory penalty and attorneys fees, as the matter in dispute between the parties was 
not only the amount of the loss but whether the property was destroyed by a fire 
caused by plaintiff or his agent. Glover v. Ins. Co., 193 Mo. 489, 493, 186 S. \V. 583. 

Other points raised may not occur at the next trial. 

The judgment is reversed and the cause remanded. 

All concur. 

PAYNE et al. v. BANKERS’ & SHIPPERS’ INS. CO. OF NEW 
YORK. No. 17852. 
Kansas City Court of Appeals. Missouri. Nov. 13, 1934. 
Rehearing Denied Dec. 3, 1934. 
77 Southwestern Reporter (2d) 183. 
3. INSURANCE. 
Mortgage clause in fire policy constitutes independent contract between mort- 
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gagee and insurer, and mortgagee is not bound by adjustment between mortgagor 
and insurer made without mortgagee’s consent. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4 INSURANCE. 

Mortgagors, being trustees of an express trust in favor of mortgagee, had right 
of action against fire insurer for loss sustained by fire and failure to repair partially 
des stroyed pm a insured’s demand, without joining mortgagee (Mo. St. 
Ann. $$ 699, 5821, pp. 906, 4451). 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

5, INSURANCE. 

Under policy insuring owners and also mortgagee as mortgagee’s interest might 
appear, insured mortgagor rather than mortgagee is entitled to exercise option given 
by — to insured in case of partial loss of insured property, to have insurer 

| ay the loss in money or repair the premises (Mo. St. Ann. § 5821, p. 4451). 
r other cases, see Insurance, Dec. Dig. § 494.) 
6. INSURANCE. 

Where insured owners had exercised their statutory option to have partially 
burned building repaired, insurer could not escape liability for damages resulting 
from failure to repair upon insured’s demand on theory that owners should have 

rotected property from additional damage caused solely by = failure and refusal 
i the insurer to make such repairs (Mo. St. Ann. § 5821, p. 4451). 
(For other cases, see Insurance, Dec. Dig. § 494.) 
7. INSURANCE. 

In action on fire policy for failure to repair partially destroyed building, 
instruction concerning damages held not erroneous in failing to explain what ele- 
ments constituted consequential damages or how they should be measured, where 
parties’ agreement that measure of damages for loss of use was $20 per month 
was recited, there were no other elements of consequential damages, and verdict 
showed that jury allowed only such element. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

8. INSURANCE. 

n action on fire policy for failure to repair partially destroyed building, 
instruction held not erroneous in failing to limit damages for loss of use to time it 
would reasonably take owners to repair when insurer refused to do so (Mo. St. 
\nn. § 5821, p. 4451) 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

9, INSURANCE. 

In action on fire policy for failure to repair partially destroyed building, inter- 
est on damages was properly allowed from 30 days after demand that insurer 
repair (Mo. St. Ann. § 5821, p. 4451). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

10. INSURANCE. 

In action on fire policy for failure to repair partially destroyed building, judg- 
ment larger than amount of insurance held not error, where amount assessed for 
Gamages caused by fire was less than specified insurance, since damage caused by 
insurer's failure to repair was not limited to such amount (Mo. St. Ann. § 5821, p 
4451). 

(For other cases, see Insurance, Dec. Dig. § 494.) 

\ppeal from Circuit Court, Grundy County; A. G. Knight, Judge 

\ction by Maude Payne and husband against the Bankers’ & Shippers’ Insur- 
ance Company of New York. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

. MeVey, Randolph, Smithson & Garrity and Alfred Kuraner, all of Kansas 
City, for appellant. 

A. Warden, of Trenton, and Crossan & Hall and Bruce Barnett, all of Kan- 
sas City, for respondents. 
TRIMBLE, Judge. 
The parties to this appeal do not seem to agree upon the nature of the suit in 


whic e judgment was rendered and from which the appeal was taken. In order 
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to properly decide this preliminary matter, it may be well to state that plaintiff's 
theory is that it is not merely a suit for the loss sustained by reason of the partial 
destruction by fire of a house insured by defendant in a policy issued by it, but also 
for damages for defendant’s breach of its obligation to repair the house after its 
partial destruction by fire, contained in or created by the policy. Defendant, how- 
ever, appears to regard the suit as one on the policy to recover the loss sustained by 
reason of the fire; at least the defense made seems to proceed on that theory. 

The petition, in substance, alleged: They, as husband and wife, are and were 
owners by the entirety of a certain lot and a two-story frame dwelling house there- 
on, That defendant by its policy of insurance did insure said house in the sum of 
$2,000 for a term commencing on January 3, 1928, and ending on January 3, 1933, 
a period of five years, which policy is now in the possession of the defendant, and 
hence a copy cannot be filed with the petition. That, on the 12th day of March, 
1929, and while said policy was in full force and effect, said house was damaged hy 
fire to the extent of $2,000. 

That plaintiffs gave due notice of said loss and demanded that defendant repair 
said house “to the extent of the damage so that property should be in as good con- 
dition as before said fire.” That defendant failed to repair said house and has 
made no repairs thereon, which in the exercise of reasonable diligence could have 
been made within thirty days. That said demand was made on March 15, 1929, 
and, in the exercise of reasonable diligence, could have been made and completed 
by April 15, 1929, and at a cost not in excess of $2,000. That, as a direct result of 
defendant's failure to repair within a reasonable time (said fire having burned the 
roof off and otherwise damaged said house), rain and snow have fallen into said 
house, and upon the floors, plastered walls, woodwork, and heating plant, “so that 
the damage to said house by reason of said fire and of said rain and snow is now 
$2,250 which amount would now be the cost of repair.” 

That, if said house had been repaired with reasonable diligence, the rental 
value would have been $20 per month, but, by reason of the failure to repair, said 
house had no rental value, and plaintiffs have received, and could have received, 
no rent for the use thereof from April 15, 1929, up to the 15th of October, 193], 
whereby plaintiffs have been damaged in the further sum of $740, so that plain- 
tiffs have been damaged in the total sum of $2,990. That plaintiffs performed all 
the conditions of said insurance contract required of them. 

Wherefore judgment is prayed in the sum of $2,990, with 6 per cent, interest 
from April 15, 1929 

Defendant filed demurrer to the petition, which was overruled, and_there- 
upon it filed answer, which admitted the payment of premium, the issuance of the 
policy, the damage by fire to the house on March 12, 1920, while said contract of 
msurance was in full force and effect; otherwise than as herein specifically admit- 
ted the defendant denied generally. . 

The answer then set up that the policy contained the following: 

“This company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash value, with proper deduction for 
depreciation however caused, and shall in no event exceed what it would then cost 
the insured to repair or replace the same with material of like kind and quality; 
* * * Tt shall be optional, however, with this company * * * to repair, rebuild, or 
replace the property lost or damaged with other of like kind and quality within a 
reasonable time on giving notice, within thirty days after the receipt of the proof 
herein required, of its intention so to do; but there can be no abandonment to this 
company of the property described. 

“This company shall not be lable for loss caused directly or indirectly * * * 
hy theft; or by the neglect of the insured to use all reasonable means to save and 
preserve the property at and after a fire.” 

Also the policy contained further provisions that, if fire should occur, the 
insured should protect the property from further damage; that the actual cash 
value of the property loss and damage as a result of the fire, after making proper 
deductions for depreciation and the amount it would have cost assured to repair or 
replace the same with material of like kind and quality, did not exceed the sum of 
$800. 

That, if said property has been damaged otherwise than as the direct result of 
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the fire, it is due to theft, or to neglect of assured to use all reasonable means to 
protect the property from further damage after the fire occurred; that, if any loss 
occurred from lack of use and occupancy after a reasonable time to make repairs 
and restorations (all of which is denied), such joss, including loss of use or rent, 
yas directly caused by plaintiffs’ negligence in not protecting and preserving the 
property, and from their failure to make such property inhabitable, in mitigation 
of damages alleged to have been sustained. 

That plaintiffs on or about March 19, 1927, made a deed of trust on said prop- 
erty to the Western Savings & Loan Association to secure a note for $1,800; and 
stipulated in said deed of trust to keep the improvements constantly insured for 
at least $1,800 and keep the policy and all renewals constantly assigned to the Wes- 
tern Savings & Loan Association, with power in said savings association “to settle 
and compromise all loss claims, to demand, receive and collect any and all moneys 
becoming payable thereunder and apply the same” on said indebtedness or upon the 
repair or reconstruction of said premises, and with power, in case of foreclosure, 
to assign to the purchaser the unexpired term of said policies. 

That the policy of insurance above referred to was issued in accordance with 
said provision in said deed of trust; and said policy contained a so-called mortgage 
clause providing as follows: “Loss, if any, under this policy, payable to Western 
Savings & Loan Association, or assigns, as first mortgagee (or Trustee) as such 
interest may appear; and this insurance, as to the interest of the mortgagee (or 
Trustee) only therein, shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, nor by any change in the 
title or ownership of the property, nor by any increase in hazard; provided, that in 
case the mortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or Trustee) shall, on demand, pay the same.” 

Said mortgage clause further contained a clause reserving the right to cancel 
the policy as to the interest of the insured at any time as provided by its terms, and 
cancel the interest of the mortgagee (or trustee) by giving the mortgagee (or 
trustee) ten days’ written notice. 

“Whereupon this Company shall pay the mortgagee (or Trustee) any loss under 
this policy and shall claim that, as to the mortgagor or owner, no liability therefor 
existed, this Company shall, to the extent of such payment, be thereupon legally 
subrogated to all the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may, at its option, pay to 
the mortgagee (or Trustee) the whole principal due or to become due with interest, 
and shall thereupon receive a full assignment and transfer of the mortgage and of 
all such other securities, but no subrogation shall impair the right of the mort- 
gagee to recover the full amount of the claim.” 

The answer then alleged that at the time of the fire the indebtedness of plain- 
tiffs to the Western Savings & Loan Association was unpaid, and the deed of 
trust was in full force and effect, and “that under and by virtue of the terms of 
said deed of trust and of the provisions of said policy above quoted, these plaintiffs 
had ho right, power or authority to elect or to demand that the insurer should 
repair or replace said property, but did by said deed of trust and the provisions of 
said policy waive any and all rights they may have had to demand that the insurer 
repair the property to extent of the damage so that it should be in as good condi- 
tion as before the fire.” 

Consequently the answer set up that the plaintiffs “are not the parties in interest 
or proper parties to this action.” 

The reply was a general denial, and specifically denied that the policy contained 
any of the above quoted provisions stated in the answer. 2 

The trial of the case was had as if the petition had been amended so as to 
allege the time to which the house existed without repair, and therefore was with- 
out rental value, to be from April 15, 1929, up to and until December 10, 1932, and 
damages on account of loss of rental value, at the rate of $20 per month, were set 
at the sum of $860, and judgment for that item was asked instead of $740 as in 
the original petition. Such amendment was not actually made in the petition, but 
the case was tried as if it had been. And the verdict of the jury was for the 
plaintiffs assessing their damages on the policy at $1,650, with interest of $354.75 
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and damages for defendant's failure to repair at $860—total, $2,864.75. Judgment 
was rendered on the verdict, and defendant appealed. 

It was stipulated at the trial that the rental value of the house is $20 per 
month; also certain other facts were agreed to which may be necessary to mention 
later in this opinion 

Are the plaintiffs the proper parties to bring this suit against the insurance 
company for failure to repair the partially destroyed premises upon demand of the 
insured? Defendant contends they are not, and this is the ground of its demurrer. 

[3] The property was subject to a deed of trust, or which may for brevity be 
termed a mortgage, and the policy contained a clause with reference to it which 
provided that loss, if any, under the policy, should be payable to the mortgagee as 
its interest may appear, and such mortgagee’s interest should not be invalidated by 
any act of the mortgagor or owner, and, since the courts have generally held that 
the mortgage clause constitutes an independent contract between the mortgagee and 
the insurance company, and that the former is not bound by an adjustment between 
the mortgagor or owner and the insurer, made without the mortgagee’s consent, 
the defendant urges that this suit by the plaintiffs alone cannot be maintained. 

[4, 5] Plaintiffs, however, rely upon section 5821, R. S. Mo. 1929 (Mo. St. Ann. 
§ 5821, p. 4451), which provides that, whenever the destruction or damage is 
partial, it shall be the duty of the insurance company to pay the insured money 
equal to the damage, or repair the property at the option of the insured. And sec- 
tion 699, R. S. Mo. 1929 (Mo. St. Ann. § 699, p. 906), provides that a trustee of an 
express trust may sue in his own name without joining the one for whose benefit 
the suit is prosecuted, and says that a trustee of an express trust within the mean- 
ing of the section “shall be construed to include a person with whom or in whose 
name a contract is made for the benefit of another.” So that, under the statute, 
section 5821 (Mo. St. Ann. § 5821, p. 4451), plaintiffs as the owners of the property, 
and not the mortgagee, were the parties to make the election. The policy was 
issued to them and in their names and not to the mortgagee nor in its name, and, 
to the extent of that part of the insurance as might be due the mortgagee, the plain- 
tiffs were and are the trustees of an express trust as defined by section 699, cap- 
able of suing herein, and hence the mortgagee is not a necessary party. Still v. 
Connecticut Fire Ins. Co., 185 Mo. App. 550, 558, 172 S. W. 625; Anthony v. German 
American Ins. Co. of New York, 48 Mo. App. 65. The definition of the term “trus- 
tee of an express trust” is enlarged by section 699 (Mo. St. Ann. § 699, p. 906) so 
as to include, not only those who are such under the ordinary rules of equity, but 
also those in whose name contracts are made for the benefit of a third person. De 
Giverville Land Co. vy. Thompson, 190 Mo. App. 682, 701, 176 S. W. 409. 

. Since the policy was issued with section 5821 in force, it (the policy) was 
governed and controlled by the statute, so that, when the main contractual clause or 
engagement in the policy is that the company “does insure * * * against all direct 
loss or damage by fire,” and there is a partial destruction of, or damage to, the 
property from such cause, the statute says the obligation is either to pay the loss 
in money or repair the house at the insured’s option. And insured exercised the 
latter option. The owners were the ones primarily insured and the mortgagee secon- 
darily. In so far as the insurance is in favor of the mortgagee, the owner is, under 
section 699, trustee for the mortgagee’s benefit. It was stipulated that, for the 
purposes of this case, the indebtedness amounted on November 20, 1932 (trial was 
had on December 9, 1932), to $1,302.41. That was the extent of the mortgagees 
interest. To this extent, the owners were trustees for the mortgagee, and since 
the statute (section 5821) gave the option to the owners, i e., the insured, they 
could elect for the mortgagee and for themselves, while the mortgagee could not 
so choose, for it is not a trustee for the owners. Since the statute puts the obliga- 
tion on the insurance company and makes the election in the alternative and gives 
the election or option to the insured, it would seem that it makes no difference if 
the latter elects to liave the company repair and then, when the company refuses to 
perform its obligation, brings a suit on its failure to perform. 

The policy is issued to the owners, with a provision that loss, if any, shall be 
paid to a mortgagee as its interest may appear; consequently, when the statute says 
the company shall either pay the loss in money or repair “at the option of the 
insured,” evidently it means the owners and not the mortgagee shall have the option. 
The entire insurance is for the benefit of the owner; for any payment by the com- 
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pany to the mortgagee is for the owner’s benefit to the extent that the debt is dis- 
charged. The company engages to pay loss to the owners, and to the mortgagee 
such part of the insurance payable to the latter, but does not promise the mort- 
gagee to pay the owners such part as may be due to them, so that the owners (plain- 
tiffs) are parties to the entire contract while the mortgagee is a party to only a 
portion thereof. Again, the loss insured against falls on the owners to a certainty, 
but only to the mortgagee in the event of the insolvency of the owners, and then 
only to the value of his security. 


The fact that the deed of trust provides that the mortgagee shall have the 
right “to adjust claims and demands for losses or to have the premises rebuilt” has 
no bearing herein, for the reason that this refers to insurance under policies in 
another company to be issued to the mortgagor and assigned to the mortgagor, but 
these ran out and the mortgagee accepted security effected by the policy and mort- 
gage clause involved in this suit. 

It may well be granted that, even though the insurance afforded by the mort- 
gage clause in the mortgagee’s favor is for purposes separate from that given to 
the owners by the policy, still the owners of the property are not authorized thereby 
to compromise the mortgagee’s right. There would seem to be no attempt to do 
this. The question here is, Who under section 5821 are, or is, entitled to exercise 
the option? To demand that the house be repaired and restored as it was before 
the fire would seem to be an effort to preserve the mortgagee’s security rather than 
to compromise or destroy that right, and the power to enforce that right by an 
action of damages for failure to fulfill the company’s obligation in that regard 
would be of a similar nature, especially as plaintiff’s status in such suit is that they 
are trustees, under the statute, for said mortgagee to the extent of his interest. The 
rights of the parties are fixed by the terms of the contract actually made, which was 
the policy plus the mortgage clause plus the statute controlling them under the 
circumstances involved. With the contract as thus constituted, the rights of the 
mortgagee cannot be defeated by any act or neglect of the owners. On the other 
hand the company cannot rely upon a contract for its benefit, which is not the con- 
tract made and to which it, the insurance company, was not a party. 

[6] The measure of damages in this case for failure to repair, is not the same 
as in an ordinary building contract. For here the duty to repair is.a public duty 
iaid upon the insurance company by a statute, in the event the owners, constituting 
the insured, exercise their option to have the building repaired. In a mere private 
building contract, the defaulting party cannot be compelled to construct the build- 
ing, but may decline to do so, being liable only in damages for failure to comply 
with the contract. 

So, also, in the former situation, when the owners, by their option to have the 
nsurance Company repair, have cast that duty and burden on the insurance com- 
any, it cannot escape by saying the owners should have protected the property 
irom the additional damage caused solely by the failure and refusal of the com- 
pany to perform its contractual and governmentally imposed duty. 


[7] There was no error in giving plaintiffs’ instruction No. 3. It told the jury 
that, if they found for plaintiffs, they should allow “such sum as you may find and 
believe from the evidence it would have taken to repair and replace the property in 
as good condition as it was immediately before the fire, to which you may add 
interest thereon at six per cent (6%) from April 12, 1929, to date, not exceeding 
however the sum of two thousand dollars ($2,000.00), and in addition to this sum 
if you further find and believe that plaintiffs have been damaged by defendant's 
failure within a reasonable time to repair and replace said property in as good 
condition as it was immediately before the fire, then you may allow them such 
reasonable amount as you may find and believe from the evidence would fairly and 
justly compensate them after the expiration of such reasonable time, for such 
damages, and in this connection you are instructed that plaintiffs and defendant 
lave agreed that the fair and reasonable measure of damages for the loss of the 
use of said property is twenty (20) dollars per month.” One error charged is that 
the instruction fails to tell the jury what elements constitute consequential damages, 
or how they should be measured. We think this was properly covered by the last 
part of the instruction as to the agreement between the parties that $20 per month 
was a fair and reasonable measure of damages. There were no other elements of 
consequential damages relied upon or contained in the evidence save and except the 
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loss of rent. And the verdict shows on its face that the jury allowed only that 
element for consequential damages. 

[8] A further claim of error in the instruction is based upon the erroneous 
theory, as we think, that, when the insurance company refused to repair, then it was 
the duty of the owners (the insured) to repair the building themselves, and there- 
fore the instruction No. 3 was erroneous in not limiting the jury to the time it 
would reasonably take the owners to so repair. As we have heretofore stated, this 
claim of error is based upon a mistaken theory that it was the duty of the owners 
to do what was the company’s duty to do, in order to minimize the company’s dam- 
age for its own default. We are unable to uphold such a theory. For this reason 
also it was not error to refuse defendant’s instruction No. 4. 

[9] The point that plaintiffs’ instructions 3 and 6 were both erroneous in not 
requiring the damages to be itemized is likewise without merit. They were itemized 
to the extent that the evidence and the nature of the damages required, namely, for 
not actually making the repairs and for the consequential loss of rent. 

[10] There was no error in allowing interest on the damages from the date 
April 12, 1929, which was thirty days after the demand that the company repair. 
The rule as to no interest being allowed on unliquidated demands is because, the 
amount not being known, payment could not be made so as to stop interest. But in 
the case at bar, after demand was made, the defendant could have avoided interest 
by making the repairs within the thirty days, which, it is agreed, was a reasonable 
time to repair. 

The appellant, insurance company, has cited numerous cases in support of its 
contention, but an examination of them shows that the facts are so different from 
those in the case at bar that the cited cases are not in point on the ultimate ques- 
tions here. Again, they are cases in states where there are no statutes as sections 
699 and 5821 (Mo. St. Ann. §§ 699 and 5821, pp. 906, 4451), the last of which mater- 
ially affects the contract of insurance and the rights of the parties thereto. 

[11] Much stress is laid upon the fact that the total judgment is for a larger 
amount than the amount specified as the sum for which defendant agreed to insure. 

The amount assessed for damages caused by the fire is less than the amount 
of specified insurance therefor, and the damage caused by defendant’s failure to 
repair is not limited to the amount of specified insurance. Even in states which do 
not have a statute obligating the insurance company to repair at the option of th 
insured, it is held that an agreement or election to repair obligates the company to 
complete the repairs, even though the cost thereof exceeds the amount of the policy. 
Henderson v. Crescent Ins. Co., 48 La. Ann. 1176, 20 So. 658, 35 L. R. A. 385; 
Morrell vy. Irving Fire Ins. Co., 33 N Y. 429, 88 Am. Dec. 396; Fire Ass’n vy. Rosen- 
thal, 108 Pa. 476, 1 A. 303. It has also heen held that, where the insurance company 
fails to repair after it has elected so to do, interest can be had. Home Mutual Fire 
Ins. Co. v. Garfield, 60 Ill. 124, 14 Am. Rep. 27. 

Entertaining the views expressed in the foregoing, we are constrained to affirm 
the judgment. It is so ordered. 

All coneur. 


KEARNEY COUNTY FARMERS’ MUT. INS. CO. v. HOWARD. No. 29097. 
Supreme Court of Nebraska. Jan. 11, 1935. 
258 Northwestern Reporter 272. 


1. INSURANCE. 

Where mutual tornado insurer’s agent authorizedly accepts from one qualified 
for membership application, collects membership fee, appraises property, and 
transmits application and membership fee to home office, and secretary enters on 
proper records of insurer fact of receipt of application and membership fee, 
designating policy number, amount, kind, and term of insurance, according to 
application, insurance contract is effected, rendering applicant liable for assessments. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 

3. INSURANCE. 

To create insurance contract, policy need not be actually issued and delivered 
to insured. : 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


Syllabus by the Court. 
1. Where an agent of a mutual tornado insurance company, with authority 
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accepts from one, qualified to become a member, an application for membership 
in the company, stating the kind, amount and term of insurance, collects the mem- 
bership fee, appraises the property and transmits the application and membership 
fee to the home office, and the secretary enters on the proper records of the 
company the fact of the receipt of the application and membership fee, designating 
policy number and the amount, kind and term of insurance, according to the 
application, and retains the membership fee, a contract of insurance is effected, 
making the company liable to the applicant in case he sustains a loss, and also 
making the member liable for proper assessments made. 

2. Failure of plaintiff to prove a fact, not essential to his right of recovery, 
is no ground for vacating a verdict in his favor, notwithstanding the trial court 
instructed the jury that plaintiff must prove such nonessential fact as a condition 
to his recovery. 

3. A judgment will not be reversed for harmless error. 

Appeal from District Court, Kearney County; Munday, Judge. 

Action by the Kearney County Farmers’ Mutual Insurance Company against 
H. H. Howard. Judgment for plaintiff, and defendant appeals. 

\firmed. 

J. L. McPheely, of Minden, for appellant. 

King & Bracken, of Minden, for appellee 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, and Paine, JJ. 

Goop, Justice. 

This is an action by a mutual insurance company against one of its members, 
to recover the amount of an assessment upon a policy of tornado insurance. Plain- 
tiff had judgment, and defendant has appealed. 

The appeal presents two questions for determination: Is the verdict supported 
by sufficient evidence? and is it contrary to law in that it is contrary to one of the 
court’s instructions ? 

It appears that plaintiff is a mutual insurance company transacting two kinds 
of insurance, namely, fire and windstorm or tornado insurance. By its articles of 
incorporation plaintiff writes insurance only in Kearney county and confines its 
membership to farmers, and insurance only on farm buildings, farm products and 
live stock. The officers consist of a president, secretary and treasurer. The com- 
pany maintains an office at Minden, the county seat, and apparently the secretary, 
without other assistance, takes care of the office work. The company also has a 
corps of agents or appraisers, one located in each township or precinct. These 
appraisers are authorized to receive applications for insurance and membership in 
the company, to appraise the property upon which the applicant desires insurance, 

collect the premium or membership fee and transmit it to the secretary, whose 
duty it is to enter the transaction upon the books or register of the company in 
his office. Some time later a policy is ordinarily issued by the president and 
attested hy the secretary. Apparently, the president does not reside at the county 
seat and only presides at meetings of the board and signs policies of insurance or 
certificates of membership. 

May 7, 1930, defendant made application to the local appraiser for member- 
ship in the company, desiring $6,200 of tornado insurance on his farm buildings 
a contents. The property was appraised, the premium or membership fee was 
paid by defendant to the appraiser, who transmitted by mail to the secretary the 
application and membership fee. In the regular course of mail the application 
would not reach the secretary until the afternoon of the following day. The then 
secretary of the company departed this life before the trial of this cause, and his 
evidence is not available. The books of the company, however, in the handwriting 
of the secretary, show the following entry: “Policy No. 1048. Name of insured: 
H. H. Howard. Postoffice : Lowell. oe of risk, May 7, 1935. Amount 
insured: $6,200. Membership fee: . Description: Section 17-8-13.” Then follow 
the items insured and the amount = insurance on each item. It appears also that 
about 7:15 or 7:30 P. M. on May 8, 1930, a disastrous tornado passed over a 
part of Reames county, and many of plaintiff’s members sustained heavy losses 
by reason of such tornado. It was for these losses that the assessment was made. 

Owing to the death of the secretary it was impossible for the plaintiff to 
show the precise time when defendant’s application was received by the secretary 
and when he made the entries upon the company’s book. It is defendant’s conten- 
tion that no policy or certificate of membership was ever delivered to him and no 
evidence that his application was ever accepted, and that, in any event, it is nof 





1092 The Insurance Law Journal, Vol. 84 [ May, 1935 


shown that the application was received by the secretary and the entries made 
prior to the tornado which gave rise to the necessity for an assessment. 

Defendant cites and relies upon the following cases: Lowe v. St. Paul Fire 
& Marine Ins. Co., 80 Neb. 499, 114 N. W. 586: St. Paul Fire & Marine Ins. Co 
v. Kelley, 2 Neb. (Unof.) 720, 89 N. W. 997; and Farmers’ Mutual Ins. Co. \ 
Kinney, 64 Nebs 808, 90 N. W. 926. In the first two of the cited cases it was held, 
in effect, that, when a written application is made on a blank form which pro- 
vides that no liability will attach until the application is accepted and approved 
at the home office of the company, and the application, together with the premium, 
is delivered to a soliciting agent of the company, who has no authority to make 
a contract on behalf of the company, and a loss occurs before the application has 
been received at the home office, there is no liability of the company to the appli- 
cant. The situation in the cited cases is so different from that in the instant case 
that the authorities are of no value here. There is no such condition in the appli- 
cation herein. In the application, signed by defendant, there is a recital that th 
property is located on the northeast quarter of section 17, township 8, range 
in Kearney county, Nebraska, and a recital that the membership fee is $31.50 and 
total insurance $6,200, and the application contains the following: “I do hereby 
declare myself bound under the rules of the Farmers’ Mutual Fire & Lightning 
Insurance Company, of Minden, Kearney. county, Nebraska, to share according t 
the proportion of my insurance in any losses the company may sustain.” Thi 
of the cited cases does not sustain defendant’s contention. 

Defendant denied on the witness stand that he had ever received a policy of 
insurance or certificate of membership for windstorm or tornado insurance for 
which he made application, It is significant that he never made any inquiry of 
the company why the policy or certificate was not issued to him, and when two 
or three weeks later he -was notified of the assessment made by the company, he 
made no protest until this action was instituted. In this action he filed a cross- 
petition, asking for the return of the membership fee which he had paid, but 
before the completion of the trial he withdrew his cross-claim. 

[1] We are satisfied that, under the facts disclosed, had defendant sustained 
a loss by tornado he could have recovered against the company on the policy of 
insurance, whether or not it had been delivered to him. He had paid the fee and 
made the application; the company had received the application and retained the 
fee, and had designated the policy number upon its books. If the company 
would have been liable to defendant in case of a loss, surely there was the mutual 
obligation of the defendant to share in the loss sustained by the other members. 
We are satisfied from the record that the risk was assumed by the company, and 
that it was liable to defendant, and, likewise, the defendant is liable for any assess- 
ment properly made. There is no question that the assessment was properly made 
in this instance, and the evidence is sufficient to warrant the jury in finding that 
the insurance had heen effected and that plaintiff was entitled to recover the 
assessment made. 

[3] To create a contract of insurance it is not essential that a policy be 
actually issued and delivered to the insured. 

No error prejudicial to defendant appears. 

Judgment affirmed. 


last 


DAVIS et al. v. UNIVERSAL INS. CO. No. 23379. 
Supreme Court of Oklahoma. Dec. 4, 1934. 
38 Pacific Reporter (2d) 932. 

1. INSURANCE. 

Insurance policy may be reformed to carry out intentions of parties after loss, 
when evidence of mutual mistake is clear and convincing (Comp. St. 1921, § 6723). 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Syllabus by the Court. 

_ An insurance policy may be reformed to carry out the intentions of the parties 
after the loss, when the evidence of a mutual mistake is clear and convincing. 
Mere preponderance of the evidence is not enough. The proof must establish the 
fact to a moral certainty and take the case out of the range of reasonable contro- 
versy. 

Appeal from Court of Common Pleas, Tulsa County; Leslie Webb, Judge 
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\ction by Joseph D. Davis and D. L. Knappenberger against the Universal 
Insurance Company. From an adverse judgment, the plaintiffs appeal. 

Judgment affirmed. 

Carl H. Livingston and Rollin E. Gish, both of Tulsa, for plaintiffs in error. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendant in 
err 

p er Curiam. 

This case was tried in the common ~~ court of Tulsa county, Okl., upon 

petition of Joseph D. Davis and D. Knappenberger as plaintiffs. The suit 
is for the recovery upon a windstorm sia tornado insurance policy. This policy 
was for a term of one year commencing the 4th day of April, 1930, and insured 
the olaintiffs against all direct loss and damage by windstorm, cyclone, and tor- 
I except as thereinafter provided in said policy, to an amount not exceeding 

000 on all building, structures, tanks, equipment, and contents therein while 

‘ated on certain lands described in the said policy in Creek county, Okl. This 

contained an exclusion clause; the material part of this exclusion clause 

ing as follows: “Exclusions—There is excluded from the cover of this insur- 

ance: accounts, bills, currency, deeds, * * * drilling derricks and drilling rigs: 

ul rigs and/or de rricks ; signs and awnings, metal smokeStacks; radio equipment 
utside of buildings.” 

The exclusion clause was in a printed form except that part which is italicized. 
The part in italics was a typewritten addition to the printed form in the exclusion 
‘lause. 

The policy was dated April 4, 1930, and signed by Leo Selinger as local agent. 
The premium was the sum of $2.26. A windstorm and tornado on the 25th day of 
September, 1930, demolished one wooden pumping derrick belonging to the plain- 
tiffs and located on the premises described in the insurance policy. The petition 
seeks to recover the value of this wooden pumping derrick in the sum of $1,500. 
The petition also seeks to reform the said insurance policy, —— a mutual 
mistake occurred in the proper description of the property covered by the policy. 
The mutual mistake claimed is that said policy contained an exclusion clause pur- 
porting to except from the cover of the policy, in addition to other things, “all 
rigs and/or derricks,” that the phrase so quoted was inserted in said policy by 
mistake, the insertion thereof being contrary to the mutual intention of the parties, 
and that it was mutually intended and understood that the said policy was to 
‘over the pumping derrick which was situated on the lease and land described in 
the policy. The wooden pumping derrick was the only property on the lease dam- 
aged by the windstorm, 

The answer of the defendant company contained a general denial, except that 
it admitted that it was a corporation as alleged in the plaintiffs’ petition, and that 
it issued the policy of insurance mentioned in the plaintiff” $ petition, but specifi- 
cally denied that said policy was not issued and was not in the form agreed to by 
plaintiffs and defendant. The answer further alleged that the policy of insurance 
so issued was in the same identical form in which plaintiffs had been carrying their 
tornado insurance upon said property for a number of years prior to the issuance 

F the policy sued upon, and that the plaintiffs well knew that said policy con- 
tained the exclusion clause excluding cover upon “all rigs and/or derricks” which 
plaintiffs seek to have stricken from the policy involved in this suit, and praying 
that the plaintiffs take nothing by this action. This answer was. duly veritied. 
this answer the plaintiffs filed a reply, denying each and every allegation of new 
matter contained in the answer of the defendant, and further pleaded that, in the 
event any policy was issued by this defendant or any other company on the prop- 
erty involved excepting from the obligation thereof the said pumping derrick, such 
exception was erroneously inserted in said policy, and such insertion was con- 
trary to the mutual intention of the plaintiffs and the insurance carrier, and that 

e plaintiffs were never aware of such facts. These constituted the issues 

The case came on for trial before a jury, and, at the close of the evidence of 
the plaintiffs, the defendant interposed a demurrer to the sufficiency of the evi- 
dence of the plaintiffs to call for a reformation of the insurance policy so as to 
over the pumping derrick demolished by the windstorm. The plaintiffs then asked 
permission to reopen their case and offer further testimony, which leave was by 
the court granted. The plaintiffs then offered the further testimony of Leo 
Selinger, the local agent of the insurance company, and then rested. The defendant 
then renewed its demurrer to the sufficiency of the evidence of the plaintiff to 
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warrant a reformation of the insurance policy and to establish a cause of action 
in favor of the plaintiffs and against the defendant. After argument of counsel, 
this demurrer was sustained by the court. The plaintiffs then asked leave to dis- 
miss without prejudice, which leave was denied by the court. To all of these rul- 
ings the plaintiffs then and there excepted. A journal entry of judgment was filed 
in accordance and in harmony with the rulings of the court. Motion of the plain- 
tiffs for a new trial was filed in due time, and the case is now in the court on 
appeal. The plaintiffs allege and argue in their brief two assignments of error as 
follows: 

“1. The court erred in sustaining the defendant's demurrer to plaintiffs’ evi- 
dence. 

“2. The court erred in admitting incompetent testimony which was objected to 
by the plaintiffs and excepted at the time of the trial.” 

The evidence of the plaintiffs is easily divisible into two parts, that which 
is favorable to a reformation of the insurance policy so as to cover the pumping 
derrick and that which is unfavorable to a reformation. 

The handling of the insurance on the lease and property owned by the plain- 
tiffs seemed to have been done by Joseph D. Davis. There seems to be no question 
about the pumping derrick being demolished by a windstorm on the 25th day of 
September, 1930. Mr. Davis testified that he gave to Mr. Simon Selinger a list of 
the property to be insured on the Betty Church lease, which is the lease and 
property involved in this suit. He identified Exhibit 1 as being a carbon copy of 
the list of property submitted to Mr. Selinger to be insured; the description of 
the property contained in this list being as follows: 


Description Valuation 
One (1) Wooden Derrick (Pumping Derrick) $2,050.00 
One (1) 100 Barrel Steel Tank 100.00 
One (1) Gun Barrel Tank .. aa tee : 50.00 
$2,200.00 
Davis claimed that this list of property was given to Simon Selinger a few 
weeks before April 4, 1930, when Selinger called and asked him about having the 
tornado policy renewed. Simon Selinger was the father of Leo Selinger. Leo 
Selinger was the person authorized to sign insurance policies of the defendant 
company as its local agent. Simon Selinger testified that he had been in the insur- 
ance business in Tulsa for about fifteen years and was in business with his son, 
Leo Selinger: that he solicited insurance for the defendant company; that he called 
at the office of Mr. Davis and told him about a $2,000 tornado insurance policy 
expiring during the month of April, and asked for the privilege of renewing the 
policy. He testified that Davis gave him the privilege of renewing the tornado 
policy and at the same time of renewing a fire policy on the Betty Church lease 
expiring about the same time. He testified that Davis gave him a list of property 
to be insured which was similar to Exhibit 1 testified to by Mr. Davis; that he 
took this list of property and gave it to his son, Leo, to write the policies. The 
policy was written and then delivered at the office of Mr. Davis, and it seems to 
have been filed away without being read by Mr. Davis, as he claims. The premium 
en this tornado policy was $2.26. He further said that, at the time he solicited 
the application for tornado insurance from Mr. Davis, it was his intention to cover 
the items specified on this list. 
Leo Selinger testified that he was in the insurance business with his father in 
April, 1930, writing fire, tornado, and automobile; that his father solicited bust- 
ness for the Universal Insurance Company, and would turn the insurance over to 
him to write: that his father brought in a list of items that he wanted insured 
for Mr. Davis, and wanted him to write the fire and tornado insurance on these 
various items: that he took the list and turned it over to his stenographer to write 
the policy; that he intended prior to the time that the policy in question was 
executed and delivered to cover the property itemized on the list; that he attached 
exclusion form No. 138 to the tornado policy, but he did not know that this exclu- 
sion clause contained the words “all rights and/or derricks.” This evidence would 
seem to support right of reformation. ; 
Now for the evidence that is unfavorable to reformation: The defendant 
brought out on cross-examination of the Selingers that the plaintiff Davis and his 
then partner carried a fire insurance policy on the property involved in this suit with 
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the Camden Fire Insurance Company for the year of 1927, 1928, 1929, and 1930; 

first fire insurance policy being written on April 23, 1927, renewed April 23, 
1928, renewed again April 23, 1929, and renewed again April 23, 1930. These 
policies were for the sum of $2,000 each, rate $1.50, premium $30 for each year 
and covering the property involved in this suit. These fire policies contained the 
same exclusion clause, except that the exclusion clause on the fire policy was the 
printed: form only and did not contain the additional typewritten clause added to 
the exclusion clause in the tornado policy. Consequently, their fire policy did not 
in the exclusion clause contain the words “all rigs and/or derricks.” Therefore it 
seems to appear that the plaintiffs had fire protection on the wooden pumping der- 
rick, and for this, including the two tanks, they paid a premium of $30 per year. 
The evidence on close examination further shows that on April 4, 1928, there was 
issued to the plaintiff Davis and his then partner a tornado policy in the Camden 
Fire Insurance Company in the sum of $2,000 covering the same property described 
in the policy involved in this suit. The premium on this policy was $2.26. It con- 
tained the same exclusion clause as the policy sued upon herein, including the 
typewritten addition thereto, with the words “all rigs and/or derricks.” On April 
4, 1929, this policy was renewed for a year in the same company with the same 
exclusion clause and the same premium of $2.26. It will be noted that the tornado 
policy on this property written on the 4th day of April, 1930, was in the same 
sum, the same premium, and the same exclusion clause, but written in the Uni- 
versal Insurance Company instead of the Camden Fire Insurance Company. The 
court evidently admitted these prior tornado insurance policies in evidence as hav- 
ing some probative value in determining whether it was a mutual mistake in issu- 
ing the tornado policy involved in this suit. 

The rate charged for all these tornado policies was $1.13 per thousand, or 
$2.26 for the $2,000 policy. Simon Selinger, who had been in the insurance business 
in Tulsa, the then heart of the oil business, for fifteen years, testified that the 
tornado rate on derricks was $80 per thousand, which would be a premium of $160 
on $2,000. This question was asked Simon Selinger: “I will ask you to state, Mr. 
Selinger, if as a matter of fact you did not advise the Universal Insurance Com- 
pany in April 1930 that no loss could be sustained under this policy of any kind 
that would exceed $200.00 and that you considered it an excellent risk, or words 
to that effect?” Answer: “I did.” Here is an admission by Selinger that he 
informed the company about the time this policy was written that no loss could 
exceed $200. That statement was made before there was any loss, and has more 
value as evidence than a statement made after the loss. Again, Simon Selinge 
admitted in his testimony that it was his intention to issue the same and identical 
policy in the very form it was issued, but that he merely misinterpreted the word 
“derrick.” It does not seem credible to the court that Simon Selinger can con- 
sistently say that he thought or intended for this tornado policy to cover the 
wooden pumping derrick valued at $2,050 on a premium of only $2.26 when he 
knew that the tornado rate on derricks was $80 per thousand. A glance at the 
premium on the policy or a glance at the check that he received in payment of the 
premium would immediately challenge his attention to this fact. The plaintiffs 
offered in their pleadings and in the evidence to allow the balance of a $160 pre- 
mium in the sum of $157.74 to be deducted from the amount recovered on the 
policy, but this offer comes after the loss. There is no evidence in the record that 
he plaintiffs were ready and willing to pay a premium of $80 per thousand for 
on ido insurance on this wooden derrick; $80 per thousand is a very high rate. 
It appears that the companies were willing to carry fire protection on this wooden 
derrick at the same rate as other property on the lease, but were not willing to 
carry tornado insurance on the derrick at the same rate as other property, because 
other property on the lease was only rated at $1.13 per thousand. This derrick 
stood from 72 to 84 feet high, and was very much subject to the furies of the 
storms and elements. 

Mr. Davis testified that the Selingers had been carry ‘ing his insurance for the 
last ten years, and, in speaking of Mr. Simon Selinger coming to him about renewing 
the policy about April 30, said: “He came to me and told me that the policy had 
expired and he is re-writing in a different company and so far as I can see I say ‘It 
is all right; he is the agent.’” Here it appears that Davis told him that it was all 
right to rewrite the policy, only placing it in a different company. The policy was 
rewritten on the same property for the same amount, the same premium, and the 





1096 The Insurance Law Journal, Vol. 84 [May, 1935 


same exclusion clause. All the dealings for the rewriting of these policies in April, 
1930, were made between Mr. Davis and Simon Selinger. The consideration of this 
testimony reminds us of the adage, “What a person does speaks so loud that you 
cannot hear what he says.” The Selingers in writing these policies and collecting 
these small premiums of $2.26 all these years and informing the insurance company 
that the loss could not exceed $200 speak so loud that the court could not well 
hear what they said about their intentions. ; 

The law applicable to the state of facts as above set forth is shown by the fol- 
lowing citations of authority: 

Section 6723, Compiled Oklahoma Statutes 1921, provides: “6723. Solicitors 
Agents of Company. Any person who shall solicit and procure an application for 
insurance shall, in all matters relating to such application for insurance and the 
policy issued in consequence thereof, be regarded as the agent of the company issu- 
ing the policy and not the agent of the insured, and all provisions in the applica- 
tion and policy to the contrary are void and of no effect whatever.” 

[1] Den Hartog v. Home Mutual Ins. Ass’n, 197 Iowa, 143, 196 N. W. 944, is 
cited: “l. An insurance policy may be reformed to carry out the intention of the 
parties after loss, where the evidence of a mutual mistake is clear and convincing.” 

In Home Insurance Co. v. Akers, 96 Okl. 232, 221 P. 493, it was held: “1. In 
order to justify a reformation of a contract, the evidence must be full, clear, 
unequivocal, and convincing as to the mistake and its mutuality. Mere preponder- 
ance of the evidence is not enough. The proof must establish the facts to a moral 
certainty, and take the case out of the range of reasonable controversy.” 

In Cantrell v. O’Neill, 109 Okl. 238, 235 P. 232, it was held: “To justify the 
reformation of an instrument, failing to conform to the agreement of the parties 
thereto through a mutual mistake, the proof should be clear, unequivocal, and 
decisive. The proof must establish the facts to a moral certainty, and take the 
case out of the range of reasonable controversy, but need not be so certain as to go 
heyond any possibility of controversy.” 

The trial court in sustaining the demurrer said that the plaintiffs’ evidence was 
not sufficient to warrant reformation, referring to the Supreme Court decisions as 
to quantity of proof required for this purpose. The reformation of contracts is an 
equity matter for the court. Should the question of reformation have been sub- 
mitted to the jury, the verdict of the jury would only be advisory to the court 

“Suits for the cancellation or reformation of instruments belong to the juris- 
diction of equity and triable by the court without a jury, although a money judg- 
ment is also demanded which is merely incidental to and dependent upon the 
granting by the court of the equitable relief demanded.” 24 Cyc. 117. 

“In an equitable action, the findings of the trial court should be sustained, unless 
it appears that his findings are clearly against the weight of the evidence. The 
findings of the trial court should be strongly persuasive, and should not be set 
aside, unless this court can say in equity and in good faith that the conclusion 
reached by the trial court is clearly against the weight of the evidence.”  IIlinois- 
Oklahoma Petroleum Corp. v. Teter, 153 Okl. 73, 4 P.(2d) 1063, 1064. 

“The judgment of the trial court as to questions of fact in an equitable pro- 
ceeding will not be disturbed by this court, unless the judgment is against the clear 
weight of the evidence.” Steiner v. Steiner, 156 Okl. 255, 10 P.(2d) 641. 

{2] The plaintiff had not at any time paid the premium required for tornado 
insurance on this derrick. To allow the policy to be reformed after the loss and 
the plaintiffs recover would in a measure be allowing them to reap where they had 
not sown. The trial court found that a mutual mistake had not been established by 
clear and convincing evidence, amounting to a moral certainty. This court cannot 
say that the decision of the trial court was clearly against the weight of the evi- 
dence. 

The second assignment of error of which the plaintiffs complain is that the 
trial court erred in admitting incompetent testimony which was objected to by the 
plaintiffs and excepted to at the time of the trial. This alleged incompetent evi- 
dence is that the court permitted the defendant to introduce in evidence on gyoss- 
examination of plaintiffs’ witness, Simon Selinger, certain fire and tornado insur- 
ance policies covering the property on the lease in question for a number of years 
prior to the issuance of the defendant’s policy. The issue hetween the plaintiffs 
and the defendant was whether there had been a mutual mistake in including “rigs 
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and/or derricks” in the exclusion clause attached to this policy. Previous policies 
f fire and tornado had been issued to the plaintiff Davis and his former partner, 
Sam Moyen. Two of these former policies which were issued in April, 1929, bore 
an indorsement changing the insured to Joseph D. Davis and D. L. Knappenberger, 
the plaintiffs herein. As there was some evidence that the policy sued upon was 
issued as a renewal of a previous policy expiring April 4, 1930, we think that the 
introduction of the policies renewed might shed some light as to whether there 
had heen a mistake in writing the policy involved in this suit. The policy renewed 
contained the indorsement making the plaintiffs herein the insured parties in that 
policy. The fire policies showed that the plaintiffs had protection against fire on the 
wo den derrick and that the fire rate on the wooden derrick was the same as the 
re rate on other buildings on the lease. But the evidence showed that the tornado 
rate on the wooden derrick was much higher than the tornado rate on the other 
buildings on the lease. We cannot se that it was an error in admitting any of these 
policies in evidence for whatever they might be worth in determining the issue 
f mutual mistake. The plaintiff Davis in his evidence nowhere claimed that he 
desit red greater protection in the tornado policy issued on April 4, 1930, than had 
heen carried in the previous tornado policies. The burden of his testimony was to 
the effect that he thought he had tornado insurance on the derrick all the time, 
vet as an oil man it is hard to see how he could think this when he knew he was 
nly paying a tornado premium of $2.26 a year while the tornado rate on derricks 
vas $80 per thousand. The following decisions show that there was no error in 
admitting these policies: 

8. When relevant evidence, though collateral, has such force and weight as 
necessarily to be of aid to the trier, it is admissible.” Daley v. Metropolitan Life 
Ins. Co., a N. H. 502, 128 A. 531. 

“5. A habit of doing a thing is naturally of probative value, as indicating that 
on a particular occasion the thing was done as usual, and, if clearly shown as a 
definite course of action, is admissible.” Jones vy. Teasley, 25 Ga. App. 784, 105 
S. E. 46. 

“* * * Where, however, there exists a contract of insurance, not expired, and 
there is an agreement between the parties to renew the policy, and no change is sug- 
gested or agreed upon, it will be implied that the renewal contract includes and 
adopts all the provisions of the existing contract of insurance.” Commercial Fire 
Ins. Co. v. Morris, 105 Ala. 498, 18 So. 34, at page 36. 

“\When the contract is to renew a policy, and there is no evidence introducing 
new or additional terms, the presumption is that the renewal is for the same time, 
terms, amount, premium, and to gg the same property as the old policy.” Orient 
Ins. Co. vy. Wingfield, 49 Tex. Civ. App. 202, 108 S. W. 788, at pages 791 and 792. 

\Ve think that the admission of these previous insurance policies in evidence 
Was competent as having some probative value in determining the issues involved in 
this suit 

Therefore the court finds that the judgment of the lower court should be, and 
the same is hereby, affirmed. 

_ The Supreme Court acknowledges the aid of Attorneys Theodore Pruett, J. 
H. Cline, and Toby Morris in the preparation of this opinion. These attorneys con- 
stituted an advisory committee selected by the State Bar, appointed by the Judicial 
Council, and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. Pruett and ap proved by Mr. Cline and Mr. Morris, the cause 


Was assigned to a justice of this court for examination and report to the court. 
hereafter, upon consideration, this opinion was adopted. 


FIRE ASS’N OF PHILADELPHIA vy. NAMI et al. No. 9471. 


Court of Civil Appeals of Texas. San Antonio. Dec. 12, 1934. 
7 77 Southwestern Reporter (2d) 260. 
INSURANCE. 


In suit on fire policy, evidence of arson by insured held sufficient for jury. 
(For other cases, see Insurance, Dec. Dig. § 668] 10].) 

Error from District Court, Bexar County; R. B. Minor, Judge 

Suit by Herman G. Nami and another against the Fire Association of Phila- 


delphia. Judgment for plaintiffs, and defendant brings error. 
Reversed and remanded. 





1098 The Insurance Law Journal, Vol. 84 { May, 1935 


Thompson, Knight, Baker & Harris, of Dallas, T. M. West, of San Antonio, 
and Robt. Lee Guthrie, of Dallas, for plaintiff in error. 

Herman G.. Nami and Frank B. Vaughan, both of San Antonio, for defend- 
ants in error. 

Murray, Justice. 

Pete Bilidas and Herman G. Nami instituted this suit against the Fire Asso- 
ciation of Philadelphia. Bilidas and Nami, defendants in error herein, alleged that 
they were the assignees of a certain policy of fire insurance issued by Fire Asso- 
ciation of Philadelphia to Bill Pappas and E. Theo Harris, insuring certain per- 
sonal property against the hazard of fire. Pappas and Harris were engaged in the 
restaurant business at Robstown, Nueces county, and the insurance policy covered 
the furniture, fixtures, and equipment located in this restaurant. During the effect- 
iveness of the policy the restaurant was destroyed by fire, but the loss was not a 
total loss: the property having some value after the fire. The principal defense 
relied upon by the Insurance Company was that of arson. 

The trial was to a jury and, upon the answers of the jury to the issues sub- 
mitted to them, judgment was rendered in favor of Bilidas and Nami and against 
the Insurance Company for $1,200, the full amount of the policy. The Insurance 
Company, by writ of error, presents this appeal. 

[1] Fire Association of Philadelphia, plaintiff in error, hereinafter referred 
to as Insurance Company, first complains of the action of the trial judge in 
refusing to submit to the jury its defense of arson. There is evidence to the effect 
that Harris and Pappas had purchased the furniture, fixtures, and equipment used 
in the café for the sum of $4,000: that they had, at the time of the fire, insur- 
ance amounting to $9,000; that Pappas had purchased two or three dozen rolls of 
toilet paper and two five-gallon cans of kerosene oil the day before the fire; that 
the fire was unquestionably of incendiary origin; that after the fire the two cans 
of kerosene were found in the attic of the property that burned, and that near 
the cans were found rolls of toilet paper, of the same brand as that purchased, 
saturated with kerosene; that the fire started in the attic; that after the fire was 
put out one of the insured took a long pole and tried to turn one of the cans 
over, which could be seen in the attic. This evidence was sufficient to raise a 
fact issue, and the question of arson should have been submitted to the jury 
Mott v. Spring Garden Ins. Co. (Tex. Civ. App.) 154 S. W. 658; Fire Ass'n of 
Philadelphia v. Weathered (C. C. A.) 54 F.(2d) 779; Transcontinental Ins. Co 

ft N. Y. v. Frazier (Tex. Civ. App.) 60 S.W.(2d) 268. 

It is true that the testimony of Clements, who testified about the sale of the 
kerosene and the toilet paper, was attacked by showing ill feeling on his part 
against Harris and Pappas, but the question of the credibility of this witness was 
for the jury to pass upon. Pappas absolutely denied purchasing the kerosene, and 
thus there was a direct conflict of testimony for the jury. If the jury should have 
concluded from the evidence that Pappas did in fact purchase the kerosene, and 
then falsely denied the fact under oath, a stronger circumstance would have been 
established than if Pappas had said nothing about the kerosene or had admitted 
its purchase, and given an innocent explanation which was not successfully contra- 
dicted. In other words, there was evidence here which, if believed by the jury, 
would have supported a finding that the insured either set fire to their own prop- 
erty or procured the same to be done. There was much evidence offered by Bilidas 
and Nz umi, tending to explain and dispute the defense of arson; but this, too, only 
raises jury questions. 

2, 3] By its second proposition the Insurance Company complains of the 
action of the trial court in permitting the witness Lynberry to read from a memo- 
randum while testifying to the articles of insured property and their value before 
and after the fire. It appears that Lynberry had a list of all the property in the 
restaurant, together with its value before.and after the fire. This list was dictated 
to Herman G. Nami by the witness more than two years after the fire. Nami was 
one of the plaintiffs below, and an attorney in the case. Lynberry testified that 
at one time he knew the list was correct, but he was unable to refresh his memor) 
from the list. He could only read from it. Proper predicate was not laid for the 
introduction of this memorandum. ; 

There seem to be two well-established uses of memoranda. The first is that 
of a memorandum used merely to refresh the memory, and which does refresh the 
memory, and thereby enables the witness to testify from his refreshed recollection 
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The other is where the witness is unable to refresh his memory, even after 
referring to the memorandum, and he merely attempts to testify to the facts con- 
tained in the memorandum because he at one time knew it to be correct. In the 
latter instance it is required that the memorandum must have been made by the 
witness, or prepared under his direction, and made contemporaneously with the 
occurring of the event to which it relates, and the witness must be able to testify 
that at the time he knew the memorandum to be correct. Jones on Evidence (2d 


Ed.) p. 1127, § 881. 


The judgment of the trial court will be reversed and the cause remanded. 


ST. PAUL FIRE & MARINE IN ae CO. v. WESTMORELAND. No. 1333. 
Court of Civil Appeals of Texas. Eastland. Nov. 2, 1934. 
Rehearing he Dec. 7, 1934. 
77 Southwestern Reporter (2d) 265. 
1. INSURANCE. i 
“Concurrent insurance” within fire policy prohibiting concurrent 
means that other insurance must have, at least, 
upon same property. 
(For other cases, see Insurance, Dec. Dig. § 288{2].) 
INSURANCE. | ; aad 
In action on fire policy prohibiting concurrent insurance, insurer had burden 
to establish that insured took out other insurance, 
that insured did any act to invalidate policy. 
(For other cases, see Insurance, Dec. Dig. § 646[2].) 
INSURANCE. | 
In action on fire policy prohibiting concurrent insurance, whether another 


policy was not to become effective before expiration of policy sued on held for 
jury 


insurance 
purported to operate at same time 


since there is no presumption 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
4, INSURANCE. 

In action on fire policy prohibiting concurrent insurance, that another insurer 
paid some money to insured who executed release held not to show that other 
policy was effective so as to avoid policy sued on, where insured made no claim 
on other policy, and release stipulated that payment was not to be construed as 
admission of liability. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

INSURANCE. 

In action on fire policy prohibiting concurrent insurance, whether another 
policy which allegedly was to become effective before expiration of policy sued 
on was accepted by insured held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

INSURANCE. 

Provision of fire policy prohibiting concurrent insurance even under invalid 
policy held not to apply to transaction, where insured did not enter into contrac- 
tual relation. 

(For other cases, see Insurance, Dec. Dig. § 288]2].) 

ll. INSURANCE. 

Insured suing upon fire policy had burden to establish, not only insurer's lia- 
bility, but also such facts as would enable court to render judgment for proper 
amount. 

(For other cases, see Insurance, Dec. Dig. § 646{1].) 

INSURANCE. 

Insured who failed to allege or prove furnishing of proof under fire policy 
could recover interest only from date of insurer’s answer, constituting first denial 
of liability. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

. INSURANCE. 


Allowance of $2,966.60 as principal amount of recovery under fire policy held 
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error, where agreed appraisement, which was only evidence upon which amoun 
could be fixed, showed that proper amount was $2,867.90. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from District Court, Taylor County; W. R. Chapman, Judge. 

Suit by W. G. Westmoreland against the St. Paul Fire & Marine Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reformed, and, as reformed, affirmed. 

Cox & Hayden, of Abilene, for appellant. 

Stinson, Hair, Brooks & Duke, of Abilene, for appellee. 

FUNDERBURK, Justice. 

On November 3, 1931, at a time when a policy of fire insurance previously 
issued by St. Paul Fire & Marine Insurance Company to W. G. Westmoreland 
was still in force, certain real and personal property covered by said policy, of the 
total value of $2,867.90, was wholly destroyed by fire. After proof of loss and agreed 
appraisement of the value of the property, the rights of both parties being pro- 
tected by a nonwaiver agreement, this suit was brought by the insured to 
recover upon said policy. In addition to a general demurrer and general denial, 
the defendant alleged one of the provisions of the policy to be as follows: “This 
entire policy unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void if the insured now has, or shall hereafter make or procure 
any other contract of insurance whether valid or not, on property covered in 
whole or in part by this policy.” It was further alleged that without defendant's 
consent to other insurance, or waiver of said requirement, the provision was 
violated by the insured, in that “he procured other fire insurance on the same 
property in another fire insurance company, to-wit, the Hanover Fire Insurance 
Company of the city of New York, which Hanover policy was in force and effect 
at the time of the fire,” etc. 


The jury, to whom the case was submitted on special issues, found that: 
(1) H. M. Heyde was an adjuster for the St. Paul Fire & Marine Insurance 
Company on November 18, 1931; (2) that at the time Westmoreland made the 
application for the Hanover policy he and the agents of the Hanover Company 


agreed that the Hanover policy should not_become effective until the expiration 
of the St. Paul Fire & Marine Insurance Company policy; (3) that Westmore- 
land did not know before the fire that the Hanover policy had been left at his 
residence ; and (4) did not know before the fire that the Hanover policy had been 
issued; (5) that before the fire he did know that, if the Hanover policy was 
accepted by him, the St. Paul Fire & Marine Insurance Company policy would 
be invalidated; and (6) that the Hanover policy had not been accepted by West- 
moreland before the fire. Upon this verdict the court, after overruling a motion 
of defendant to render judgment in its favor, notwithstanding the verdict, gave 
plaintiff judgment for the sum of $2,966.60, with interest at 6 per cent. per 
annum from February 1, 1952, costs, ete. The defendant has appealed. 

[1] The court below viewed the evidence as raising an issue of fact as to 
whether the insured had violated the said policy provision against other insur- 
ance. Appellant contends that such violation, and consequent release of itself 
from liability, was established by the evidence conclusively as a matter of law. 
This is the first and principal question presented for our determination. We 
take it that, if the policy issved by the Hanover Company, on its face, provided 
that it was to be in force only from the expiration of appellant’s policy, there 
would be as a matter of law no breach of the provision in question. Tlie con- 
tract of insurance which the policy prohibited, while expressly not required to 
be valid, would undoubtedly have to be such that, if valid, would add to the total 
amount of insurance. That would not result if one policy became effective only 
at the termination of another. The provision prohibits other concurrent insur- 
ance. That means that the other insurance must have, at least, purported {fo 
operate “at the same time, upon the same property.” East Texas Fire Ins. Co 
v. Blum, 76 Tex. 653, at page 603, 13 S. W. 572, 576. 

[2, 3] There is no evidence as to the term of duration of the Hanover — 
The policy was not introduced in evidence. So far as the evidence shows, the 
term of duration may, or may not, have been limited to commence at the ¢xpit- 
ation of appellant’s policy. There is no presumption that the insured did ry! 
act which would invalidate and defeat the purpose of both policies. 1 he aie 
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so, the burden of prooi was upon appellant to establish that fact. There was 
some evidence, even apart from the testimony of the insured, that the Hanover 
policy was to be in force only after the expiration of the other policy. In the 
total absence of any evidence that the policy itself did not so provide, we cer- 
tainly cannot say that it conclusively appears as a matter of law that it did not. 
|4| The strongest evidence, perhaps, to support the contention that the 
Hanover policy was in force at the time of the fire and before the expiration of 
the policy sued on, was that $350 was paid on the loss by the Hanover Insur- 
ance Company and a release given. The release, however, expressly recited that 
same “is not in any wise to be construed as an admission of liability upon the 
part of the said Hanover Fire Insurance Company.” If, as there was testimony 
tending to show, the insured made no claim under the Hanover policy, but the 
insurance company, following some policy of its own, preferred to make a small 
payment and have a release, we do not think that conclusive effect can be given 
to that transaction as evidence that the policy was in force. Especially is this 
so since the very release itself contained a disclaimer of liability. 
Not only was there an issue of fact as to whether the Hanover policy, by 
its own terms, Was concurrent with that of the appellant’s policy, but we think 
there was also an issue of fact that, even though it was by its terms concurrent, it 
had never been so accepted and delivered for the purpose of making it effective. 
It may be conceded that there was some preponderance of the evidence to the con- 
trary, yet it seems to us that the evidence was not so conclusive as to determine 
the issue as one of law. 


[7-10] Special issues Nos. 2 and 6 were real issues made by the pleadings and 
the evidence. Special issue No. 2 called for a finding of whether the insurance 
provided for in the Hanover policy was in addition to, or concurrent with, that of 
appellant's policy. If it be conceded that appellant had the right to have that ques- 
tion determined solely from the provisions of the policies themselves, it appears 

h right was not insisted upon. No effort was made to confine proof of the terms 
i the policy to that expressed in the policy. In the absence of the Hanover policy 
im evidence, there was no means of determining that the terms of the policy were 
not in accordance with the agreement testified to by the insured. Special issue No. 
6, wholly independent of issue No. 2, and pre-supposing the Hanover policy may 
by its terms have purported to be concurrent with the policy of appellant, sought 
a finding of whether the policy was ever accepted so as to become a contract. If 
it was only a proposed contract, never accepted, so as to make it in fact, a contract, 
it did not violate the provision in question. Home Ins. Co. v. Collins (Tex. Civ. 
App.) 55 S.W.(2d) 898; Commonwealth Ins. Co. v. Evans (Tex. Civ. App.) 42 
S. \W. (2d) 1088. It is believed that, although the provision in question applies to 
an invalid contract the same as a valid contract, it has no application to a transac- 
tion where the insured did not enter into the contractual relation at all. 
There was so certainly no error in the matters complained of regarding the 
admission of evidence when the questions of admissibility are tested, as they must 
be, by the particular objections urged, that we deem it unnecessary to do more than 
merely so state our conclusion. 

[11, 12] There are two errors in the judgment. The record does not support 
that provision of the judgment allowing interest from February 1, 1932. There 
was evidence that a proof of loss was made, but no evidence as to when it was 
made. There is no evidence to show just when the appellant repudiated its liability 
on the policy, if it did so prior to the filing of its original answer in the suit. The 
first evidence appearing in the record as to the time of such repudiation is when 
it filed its original answer, on May 13, 1933. The burden was upon the piaintiff 
to establish, not only the defendant’s liability, but such facts as would enable the 
court to render judgment for the proper amount. We cannot agree with the prop- 
osition which seems to have been announced in Automobile Ins. Co. v. Buie (Tex. 
Civ. App.) 252 S. W. 295, that, in the absence of evidence as to when a proof of 
loss is made, it will be presumed to have been made at the time of the loss. Insur- 
ed, under the terms of the policy, had 91 days in which to make his proof of loss. 
How then can it be presumed that he made it on the first day of that period any 
more than on the last day? The fact of when he made it, we think, is not a matter 
capable of being established by mere presumption. According to the terms of the 
policy, appellant was not in default until 60 days after the proof of loss was made, 
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unless it repudiated its liability before that time. There being no evidence of when 
proof of loss was made, and no evidence that it repudiated its obligation until the 
time of filing its original answer on the date aforesaid, it is our conclusion that 
this record will -~ justify recovery of interest, except from the date of filing said 
answer. People’s Nat. Fire Ins. Co. v. Texarkana Nat. Bank (Tex. Civ. App.) 60 
S. W. (2d) 254; Southern Underwriters v. Jones (Tex. Civ. App.) 13 S. W. (2d) 
35. 

[13] The other error in the judgment is that the principal amount of the recoy- 
ery awarded is $2,966.60, when the only evidence upon which any amount could be 
fixed, namely, the agreed appraisement, showed that the proper amount was 
$2,867.90. 

We are therefore of the opinion that the judgment of the court below should 
be reformed so as to award the recovery of interest from May 13, 1933, instead of 
February 1, 1932, and to award as the principal amount of recovery $2,867.90, 
instead of $2,966.60, and that, as so reformed, the judgment of the court below 
should be affirmed, which is accordingly so ordered. 


AMERICAN INS. CO. v. DAVIS. No. 1346. 
Court of Civil Appeals of Texas. Eastland. 
Dec. 7, 1934. 
77 Southwestern Reporter (2d) 278. 
i. INSURANCE. 

Purpose of “record warranty” or “iron-safe clause” in fire policy, requiring 
books and inventories to be kept in fireproof safe at night or in secret place not 
exposed to fire which would destroy building, is to furnish insurer reliable source 
of information to test correctness of claim of loss. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

INSURANCE. 

Books and records stipulated for in fire policy must reasonably and a afford 
data contracted for, without resort to extraneous sources with respect to 
essential to substantial compliance. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. INSURANCE. 

Fire policy containing “record warranty” or “iron-safe clause” held not com- 
plied with where books and inventories kept were not kept in iron safe nor in an 
other secret or secure place so as to make them available to insurer after fire. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

\ppeal from District Court, Comanche County; R. B. Cross, Judge. 

\ction by R. D. Davis against the American Insurance Company. Judgment 
for plaintiff, and defendant appeals. 


natters 


Reversed and rendered. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Parker & Parker, of Comanche, for appellee. 

LEsLIF, Justice. 

This is a suit by R. D. Davis against the American Insurance Company on a 
fire insurance policy covering a stock of groceries and produce to the extent of 
$1,000. Plaintiff alleged that he complied with the provisions of the policy and 
that the goods were destroyed by fire within the term of insurance. He alleged 
that he delivered to the company books, invoices, bills of lading, and other docu- 
ments made by him in connection with the business, etc. 

The defendant made general and special denial to the allegations of plaintiff's 
petition, and, among other defenses, specially alleged that the plaintiff failed to 
comply with the “record warranty” or “iron safe” clause. The case was tried before 
the court and jury, and, upon the jury’s answers to special issues, judgment was 
entered in favor of the plaintiff, and the defendant appeals. At the conclusion of 
the testimony, the defendant moved for an instructed verdict in its behalf, but this 
was overruled. The appellant’s assignments of error and propositions of law based 
upon this action of the trial court will first be considered. 

The first question presented is, of course that there is no evidence in the 
record to warrant or support the judgment. The stock of goods destroyed was 
purchased by the plaintiff January 11, 1933. The policy of insurance was issued 
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March 8, 1933, and the fire occurred April 10, 1933, more than thirty days after the 
policy was issued. The policy of insurance contains the usual “iron safe” or 
“record warranty” clause. These provisions of the policy read as follows: 

“The following covenant is hereby made a part of this policy and a warranty 
upon the part of the assured: 

“Section 1. The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and within twelve months of the last pre- 
ceding inventory, if such has been taken. Unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, and together with 
a set of books showing a complete record of business transacted since the taking 
of such inventory, is on hand at the date of this policy, one shall be taken within 
thirty days after the date of this policy, or in each and either case, this entire poli- 
cy shall be null and void. 

“Section 2. The assured will make and prepare, in the regular course of business, 
from and after the date of this policy, a set of books, which shall clearly and plain- 
ly present a complete record of business transacted, including all purchases, sales 
and shipments, both for cash and on credit, or this policy shall be null and void. 

“The term ‘Complete record of business transacted,’ as used above, is meant 
to include in said set of books a complete record of all the property which shall go 
into the premises and be added to the stock, and all property taken from the stock, 
whether by assured or by others, even though not technically purchased or tech- 
nically sale. 

“If the business of the assured under this policy be that of manufacturing, 
this complete record of business transacted must, in addition, show all the raw 
material received and all products manufactured therefrom, including the cost of 
manufacture, and must show waste in process of manufacture and must show all 
the raw material and manufactured property which is taken from the building 
described. 

“Section 3. The assured will keep and preserve all inventories of stock taken 
during the current year and also all those taken during the preceding calendar 
year, which are on hand when this policy is issued, and will keep and preserve all 
hooks which are then on hand, showing a record of business transacted during the 
current calendar year and the preceding calendar year. 

“The books and inventories, and each of the same as called for above shall be 
by the assured locked in a fire proof safe at night, at all times when the building 
mentioned in the policy is not actually open for business; or, failing in this, the 
assured shall keep such books and inventories, and each of them, in some secret place 
not exposed to fire which would destroy the building; and in the event of a loss or 
damage insured against to the personal property mentioned herein, said books and 
inventories, and each of the same, must be delivered to this company for examina- 
tion: or this policy shall be null and void, and no suit or action shall be maintained 
herein for any such loss. 

“It is understood and agreed that this clause and the requirements thereof is 
one of the inducing clauses to the acceptance of the risk herein assumed and the 
issuance of this policy, and that the terms and the requirements hereof are mater- 
ial to the risk and to this insurance, and to any loss or damage, happening to the 
property described in this policy.” 

[1] The purpose of the “record warranty” or “iron safe” clause in a fire 
insurance policy is too well understood to require discussion. Suffice it to say that 
these provisions are designed to furnish the insurer a reliable source of informa- 
tion to enable him to test the correctness of the insured’s claim with respect to 
coverage, reasonableness of valuation, etc., and to also protect the insurer against 
fraud and misrepresentations. McPherson vy. Camden Fire Ins. Co. (Tex. Com. 
App.) 222 S. W. 211. 

[2] The nature and character of books, records, etc., stipulated for in the 
record clause is aptly stated in 24 Tex. Jur. p. 1002, as follows: “The books them- 
selves must reasonably and fairly afford the data contracted for; resort may not 
be had to extraneous sources for supplying this data with respect to matters essen- 
tial to a substantial compliance.” 

[3] By reason of the terms of the policy above set forth, and in light of the 
contentions now under consideration, this court has carefully examined the testi- 
mony upon which the plaintiff relies to support the judgment. Only two witnesses 
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testified; one was the plaintiff himself, and the other a clerk in his store. The 
plaintiff's testimony is deemed controlling. We construe his testimony as conclu- 
sively establishing the following facts: (1) That he did not make an itemized inyen- 
tory of his stock of goods on hand within thirty days after the date of the policy; 
(2) that he did not make and prepare in the regular course of his business, from 
and after the date of his policy, a set of books which would clearly and _ plainly 
present a clear record of business transactions, including all purchases, sales, and 
shipments, both for cash and on credit; and (3) that, if the plaintiff kept any 
character of books and inventories at all, they were not kept in an iron safe, for 
he kept no such safe, and neither were such records, if any, kept in any other 
secret or secure place so as to make them available to the insurer when ealted for 
after the fire. 

These undisputed facts rendered the policy void, and such is the result, even 
though outside sources might have furnished the information desired. Numerous 
authorities pronounce this the effect of the violation of said provision of a fire 
insurance policy, but only the following will be cited: Rives v. Fire Ass’n of Phil- 
adelphia (Tex. Civ. App.) 77 S. W. 424, 426 (writ of error denied) ; National Stan- 
dard Fire Ins. Co. v. Hubbard (Tex. Civ. App.) 31 S. W. (2d) 859; Merchants’ 
& Manufacturers’ Lloyds Ins. Exch. v. Southern Trading ce (Tex. Com. App.) 
229 S. W. 312; 24 Tex. Jur. p. 992 et seq. 

It has also been held that the failure to produce books, records, etc., cannot 
be excused by their destruction if such destruction resulted from, or was contribut- 
ed to by, the insured’s own negligence, as where he failed to place them in his safe. 
In this — see Rives v. Fire Ass’n of Philadelphia, supra; Western Assur- 
=~ Co. v. Kemendo, 94 Tex. 367, 60 S. W. 661; Fire Ass’n of Philadelphia vy. Cal- 
houn, 28 Tex. Civ. App. 409, 67 S. W. 153; 24 Tex. Jur. p. 1004. 

In the Rives Case the insured had an iron safe and sought to excuse himself 
irom consequences of not having placed his books therein by stating that he inno- 
cently forgot to do so. The court, in evaluating this contention, said: “He never 
thought of it. His evidence indicates a clear case of negligence on his part in 
failing to place his books in the fireproof safe. This negligence made it impossible 
to produce them. The question of substantial compliance is not in the case. He 
failed to produce his books, and such failure was due to his own negligence.” 

The instant case is even — Here the plaintiff kept no iron safe, and 
neither did he preserve the records, if any, in a place of safety. The insured con- 
tracted to make, keep, and furnish iaies etc., upon the contingency of loss by fire, 
and, whether the consequences be attributable to negligence, or a mere breach of 
contract, the result is the same, barring recovery on the part of the plaintiff. Since 
there has been no compliance whatever, there can be no question of a substantial 
compliance with the requirements of said provisions. 

It follows from the foregoing conclusions that it hecomes the duty of this 
court to reverse and render the judgment in this cause in favor of the appellant. 
It is accordingly so ordered. 





HAWKINS et al. v. GLENS FALLS INS. CO. No. 7930. 
Supreme Court of Appeals of West Virginia. Dec. 4, 1934. 
177 Southeastern Reporter 442. 
1. INSURANCE. 


In action on fire policy, question of incendiarism held for jury. 

(For other ‘cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE, | : ; ; ; 

In action on fire policy, question of false swearing in proof of loss on 
account of not excepting therefrom property removed from premises where fire 
occurred held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. : re ; 

Question whether insured had complied with provisions of fire policy requir- 
ing him to separate damaged from undamaged property held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

INSURANCE. ’ 

Mere agency, without proof of knowledge, authorization, or ratification on 
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part of insured, will not defeat recovery on fire policy on ground of incendiar- 
ism in event that agent is shown to have burned insured property. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

Syllabus by the Court. 

Where a proof of loss under a fire insurance policy claims a total loss 
f the insured personal property and the proof at the trial shows that after 
the fire adjusters for the insurer inspected the insured property or declined the 
opportunity to do so; that the insured requested the advice of an adjuster for 
the insurer as to the course to be taken concerning the insured property, and, 
response, was inerely advised to follow the policy provision concerning it; 
that t hereafter the insured, with the aid of several other persons, removed from 
the premises where the fire occurred a quantity of personal property of doubtful 
value and condition and caused it to be fully and carefully listed; and that such 
property, excepting a small part thereof pillered from the insured, had been 
preserved intact and was in the possession of the insured at the time of trial, 
the question of fraudulent false swearing in the proof of loss on account of not 

excepting therefrom the property so removed and saved is for the jury. 

2. In the state of the record outlined above, the question of whether there 
had been a compliance with a policy provision requiring the insured to separ- 
ate damaged from undamaged groperty is also for the jury. 

3. Proof that the insured property was burned by the willful act of the 
insured’s agent, without more, is not sufficient to defeat recovery on a fire insur- 
ance policy on the ground of incendiarism on the part of the insured. 

4. It is not error to decline an instruction for defendant, the substance of 
which has been adequately covered by other instructions given at the request 
of defendant. 

Krror to Circuit Court, McDowell County. 

Action by notice of motion by §. A. Hawkins and another, trading and doing 
business as the Hawkins Sundry Company, against the Glens Falls Insurance 
Company. Judgment for plaintiffs, and defendant brings error. 

Affirmed. 

See, also, 173 S. E. 645. 

Steptoe & Johnson, Stanley C. Morris, and J. Horner Davis, 2d, all of 
Charleston, for plaintiff in error. 

Sale, St. Clair & Sale, of Welch, for defendants in error. 

KENNA, Judge. 

S. A. Hawkins and Hattie B. Hawkins, trading and doing business as Haw- 
kins Sundry Company, brought notice of motion on a fire insurance policy issued 
them by the de fends int, Glens Falls Insurance Company, upon a stock of 
ods located in a building wherein they did a drug store business at Davy, 
McDowell county, W. Va. A demurrer to the notice was overruled and the 
defendant pleaded the general issue, filed a special plea alleging that the insured 
property had been burned by the policyholders or by one of them, and filed its 
specifications of defense, setting out several respects in which it contended that 
conditions and warranties of the policy of insurance had been violated by the 
policyholders. From a judgment, based upon a verdict in favor of the plaintiffs 
for $1,012.02, the deferidant company prosecutes this writ of error. 

The errors relied upon here by the defendant in the trial court are: 


(1) That at the trial it proved incendiarism to the degree that all reason- 
able minds would unite in regarding it established as a fact and therefore that 
the trial court erred in refusing a peremptory instruction in behalf of the 
defendant; (2) that inasmuch as the plaintiffs filed a proof of loss in which they 
made oath to a total destruction of the insured property, and anasmuch as the 
proof at the trial shows that a material and valuable part of the property insured 
was salvaged, that the insured are shown as a matter of law to have been guilty 
1a fraudulent breach of the conditions of the policy, and therefore the trial 
court erred in not giving a peremptory instruction on behalf of the defendant; 

and (3) that the trial court erred in the giving of certain instructions on behalf 
of the plaintiffs and in refusing to give certain instructions on behalf of the 
defendant. 

The struggle in the trial court was lengthy, tedious, and vigorously con- 
tested on both sides; each issue of fact was developed and countered to its 
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ultimate ramification. Within the scope of a written opinion, we cannot discuss 
all of the various matters of fact upon which the decision of the case must, in 
the main, rest. We simply comment upon those that seem to us controlling, 

The place of business operated by the plaintiffs was in a street running 
parallel with the railroad which lay across the street from plaintiff’s store. 
looking from the railroad towards plaintiffs’ store, to the right is the Sneider- 
Harris building, and to the left is the building occupied by the Army & Navy 
store. All three buildings are two-story and the proof shows that in the store 
occupied by the plaintiffs’ store, there is an apartment in which his family lived, 
and that there is a similar apartment over the Army & Navy store in which the 
Hunt family lived. Both the buildings occupied by plaintiffs and the Army & 
Navy store are of brick construction. The three buildings do not adjoin, but 
are separated by spaces of apparently about six feet wide, and between the 
Army & Navy store building and the building occupied by the plaintiffs an out- 
door stairway goes up from the sidewalk to a covered landing from which both 
the apartments are entered. 

On the night of Friday, July 30, 1932, fire broke out in the Sneider-Harris 
building. This fire burned all that night, all of the following day, and into Sun- 
day, the day on which the fire broke out about 2 o'clock in the morning in the 
plaintiffs’ place of business. “. 

The main circumstances depended upon by the plaintiff in error, as showing 
incendiarism, are the following: 

1. A conversation had between 6 and 7 o’clock on the evening of the day 
preceding the fire (which occurred between 2 and 3 o'clock in the morning) 
between Tipton Hawkins, son of the insured, and Katherine Hunt and Gladys 
Davis, who were at the time residing in the adjoining apartment, in which it is 
asserted that Tipton Hawkins stated that there would be another fire that night 
in the drug store building adjoining; that they had better pack their stuff and 
get ready to move; and that they would not, the next day, at that place, eat a 
chicken that they were preparing. When asked how he knew there would be 
another fire, he allegedly stated he had heard a conversation on the roof of the 
crug store building immediately before the time at which he was speaking, “that 
didn't sound so good.” 

Katherine Hunt and Gladys Davis both testified to the statements supposedly 
made by Tipton Hawkins in this conversation. Tipton Hawkins denied the 
statements categorically and in detail. It is urged by the plaintiff in error that 
Tipton Hawkins’ own bare denial should not be accepted as overcoming the 
superior proof of the defendant on this question. At best, this is a difficult 
proposal to accept as a matter of law. Since, under the circumstances, the bare 
denial of Tipton Hawkins appears to have been the only proof available to the 
defendant in this connection, we cannot escape regarding it as a jury question. 

2. A conversation had by Tipton Hawkins with Carl Burgess immediately 
preceding the fire, and the circumstances leading up to that conversation. 
Burgess testified that he happened by the drug store just a few minutes before 
the fire, and that Tipton Hawkins at that time was standing at the front door- 
way with a shotgun resting against his chest, holding the main door open with 
one hand and the screen door open with the other; ‘that while in this position 
and before discovering the presence of Burgess, Hawkins spoke to some one in 
the back of the drug store in effect saying, “for God’s sake” for them to hurry 
before a crowd gathered, to which abjuration by Hawkins the person in the 
back of the store responded, “O. K., it won’t be long now.” Just after this 
occurred, according to Burgess’ testimony, Clarence Griffith walked out past 
Hawkins at the front door and spoke to him, Burgess, after which Hawkins 
pushed him and firged him to leave because something was about to happen he 
would not wish to witness. Burgess testified that he went home and within a 
few minutes the alarm drew him back to the drug store where the fire was in 
progress. 

Clarence Griffith was produced as a witness for the defendant in the trial 
court, but was not asked concerning this circumstance. He totally fails to cor- 
robate the statement of Burgess. Furthermore, the whole of it was wnequivo- 
cally and emphatically denied by Tipton Hawkins, and several other witnesses 
who were with Tipton Hawkins on the evening of the fire testified to circum- 
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stances that would have rendered it highly improbable, if not impossible, of occur- 
rence. In these circumstances, we cannot fail to believe it was a question for 
the jury. 

3. Clarence Griffith, who was employed at the garage operated by Hunt, 
another witness for defendant, testified that on the evening of the fire he at one 
time had sold five gallons of gasoline to Tipton Hawkins and four gallons to 
Max Cline, and that on each occasion the gasoline had been taken away in 
a container furnished by Griffith; and that on the last occasion, when Hawkins 
took the gasoline away, Griffith asked him what he was going to do with it, 
and received a reply indicating the purpose of Hawkins to be the burning of 
the drug store and the finishing of the burning of the clothing store next door. 
Griffith testified that he went with Hawkins to the drug store building and there 
saw the gasoline inside the building. 

On this question, Hawkins is impeached by contradictory statements of his 
wn concerning the sale of the gasoline; not only that, but Tipton .Hawkins, 
Max Cline, and other witnesses, either categorically deny everything that Griffith 
says, or testify to certain circumstances rendering the occurrences related by 
Griffith unlikely of happening. This, we think, was a jury matter. 

4. Testimony was introduced tending to show that the roof of the drug 
store building had been pried up by some one, supposedly with a view to creat- 
ing an air current between the roof and the ceiling of the second sfory, down 
through a pantry in the second story in the floor of which a hole had been cut, 
und in the ceiling of which was a cat-hole leading to the space under the roof, 
thus creating a draft rendering a firé on the first floor much more likely to 
accomplish the purpose for which it was set. The defendant introduced several 
witnesses who testified that at the back of the building they had seen on the 
right-hand side looking back, a parting of some six or eight inches between 
the roof and the ceiling joists of the second floor. Defendant also produced 
the builder who erected the building and the tinner who put the roof on it, and 
both stated that this had occurred. 

[1] The plaintiffs met this proof by the testimony of Mr. and Mrs. Hawkins, 
who resided in the apartment just above the drug store and just under the roof 
n question, who stated that it could not have been done without passing through 
their apartment, and that no such thing had occurred. Plaintiffs also produced 

builder (brother-in-law of plaintiff Hawkins) and three experienced carpenters 
vho testified that it would not have been possible to raise the roof without the 
use of jacks or other instruments, which, owing to the slant of the roof back to 
the point where it was allegedly raised and where the roof and ceiling met, there 
would not have been room to insert. Plaintiffs further contend that in no event 
vould Hawkins, the insured, have planned a fire that would virtually have made 
a flue of the apartment in which his wife, his wife’s sister, and her two young 
children, and he, himself, were sleeping. This, we think, was a jury question. 
5. The burning of the ceiling of the upstairs back porch in the drug store 
building, which the defendant contends occurred on the night of the drug store 
‘ire and was entirely disconnected with the burning on the ground floor of the 
drug store building at the same time, but bore a direct connection to the raising 
f the roof in the drug store building. Defendant produces witnesses who testify 

its version of this occurrence. 

The plaintiffs counter the defendant’s proof on this subject by producing 
witnesses who testify that the burning of the upstairs back porch on the drug 
store building occurred the previous night when the Sneider-Harris building 
was burning; that a small hose was connected in the apartment for the purpose 
of fighting the fire communicated to the upstairs back porch of the drug store 
building by the Sneider-Harris fire; and that no burning occurred at that point 

the night of the drug store fire. In this state of the proof, we think this 
item, both as to the inference to be drawn from it, if it did occur on the night 
f the drug store fire, and the fact of whether it occurred at that time or on the 
previous night, were properly left to the jury. 

In this conflicting state of the evidence upon the question of incendiarism, not 
at this time discussing the question of whether the insured were connected properly 
with that question, we believe that the learned trial judge did not err in letting the 
questi n of whether incendiarism had been shown as a fact to go to the jury for 
determination. 
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2, 3] On the question of salvage, it is undoubtedly true, according to the evi- 
dence, that a long list of articles was removed after the fire from the drug store 
room and was saved by the plaintiffs and not included in their proof of loss. The 
company claims that this constituted a fraudulent misrepresentation on the part ot 
plaintiffs sufficient to bar recovery, or, if not, that it was a breach of an express 
condition of the policy contract that required the separation, inventorying, and 
reporting of salvaged property. In order to overcome this contention of the defend- 
ant, the plaintiffs advance the testimony of S$. A. Hawkins, which is uncontradicted 
and to the following effect: That he notified the company immediately after the 
fire, which occurred Saturday evening, and that almost at once, and probably on 
the next Monday morning, an adjuster by the name of Hale directly representing 
the defendant, and another adjuster by the name of Drake, representing other com 
panies that carried insurance on the stock and fixtures, came to Davy. Hawkins 
testified that he at once turned over to these adjusters all of his books and inventor- 
ies at the.residence of Mrs. Carter; that he there asked Hale what he should do 
with the articles that had not been completely destroyed, and that Hale’s only reply 
was for him to read his policy and conform to the stipulations therein respecting 
salvage; that he thereupon informed the adjusters that the articles in question were 
still in the drug store room and offered to take both of them there for an inspec- 
tion; that Hale told him to take Drake for that purpose while he, Hale, remained 
to work on the books; that he did take Drake to the drug store room and that 
Drake there went completely over everything that was in the drug store room; that 
thereafter, with the assistance of his wife and some two or three other persons, 
he removed the articles to his apartment upstairs by means of carrying them in 
tubs; that they were of no particular value, being water-soaked and having the 
labels washed off, but that nevertheless he caused an accurate and complete list of 
them to be made so that he would have it in the event the question arose; this list 
was produced on the trial and introduced in evidence. It appears in the record 
and comprises some six or eight pages, each item occupying a line. No particular 
value was shown and the articles salvaged were still in plaintiff's possession at the 
time of trial, with the exception of a small part that had been stolen. Neither Hale 
nor Drake was produced as a witness by the defendant at the trial. At the request 
of the defendant, the court gave defendant’s instruction No. 11, which told the jury 
that if they believed from the evidence that the insured had failed to comply with 
that provisions of the policy relating to the separation of damaged and undamaged 
personal property, putting it in the best order possible and furnishing an inventory 
of the destroyed, damaged, and undamaged property, that the insured could not 
recover, The court also gave, at the instance of the defendant, its instruction No. 
13, which told the jury that if the conduct of the plaintiffs in this connection con- 
stituted a fraudulent misrepresentation to the company, that then the plaintiffs 
could not recover. 

\s this evidence stands, we do not believe that either of defendant’s theories, 
as advanced in the two instructions tendered and given, can be decided in its favor 
as a matter of law. We think that both theories were properly for the jury, and 
were correctly submitted by the two instructions of the defendant, above referred 
to. 

The defendant below further contends that it was error for the trial court to 
refuse to give defendant’s instructions Nos. 15 and 19. Each of these instructions 
goes into some detail in picking out matters of the defendant’s proof, and stating 
to the jury that in reaching their conclusion they shall give the specified matters 
that defendant’s proof tends to establish, due consideration. They are both lengthy 
and the statements contained in each are rather involved. They state the duty ot 
the jury, perhaps, with technical accuracy. But we agree with the contention o! 
the defendant in error to the effect that their tendency is to overemphasize the 
plaintiffs’ proof, and to argue to the jury the effect that is to be given to its details. 
If instructions of this character are to be sanctioned to the extent of holding tt 
reversible error to refuse to give them, we are at a loss to know where the proper 
line could be drawn. Certainly, instructions which would propound to the jury all 
the evidentiary contentions of both plaintiff and defendant could not be given. This 
is the province of argument to the jury, and to require it in instructions, we think, 
would but tend to tediousness and confusion in the trial of jury cases. We do not 


believe that it was error for the trial court to refuse the two instructions in ques- 
tion. 
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[5] The plaintiff in error contends that it was prejudicial to it for the trial 
ourt to give plaintiffs’ instruction No. 2, which reads as follows: 

“The Court instructs the jury that even though they may believe from the 
evidence that Tipton Hawkins set fire to the building in which the property involv- 
ed was located, yet that fact will not prevent the plaintiffs from recovering unless 
the jury should furthermore believe from the evidence that he did so at the instance 
of or with the knowledge, consent or connivance of the plaintiffs, S. A. and Hattie 
B. Hlawkins, or one of them.” 

\nd to give defendant’s instruction No. 18, which reads as follows: 

“The court instructs the jury that under the circumstances of this case the acts 

Tipton Hawkins were attributable to the plaintiffs herein, and if you believe 

all the evidence in this case that Tipton Hawkins procured or assisted in the 
burning of the property herein involved, then the plaintiffs cannot recover herein 
and you may find for the defendant.” 


It will be observed that these instructions present diametrically conflicting 
eories of the law respecting incendiarism by an agent. Plaintiffs’ instruction No. 
2 requires that the jury must believe that the insured procured the act of the agent 
in doing the burning. or that it was done at plaintiffs’ instance or with their knowl- 
edge, consent, or connivance, in order to bar a recovery. On the other hand, defend- 
~ instruction No. 18 is based upon the proposition that the act of the agent 
precludes the policyholder from recovering in the event that the agent of the policy- 
hol der burns the insured property even without the policyholder’s knowledge. 

To sustain its contention in this respect, the plaintiff in error depends upon 
the case of Sternberg v. Merchants’ Fire Assurance Corporation, decided in the 
United States District Court for the Eastern District of Wisconsin, March 13, 
1934, and reported in 6 F. Supp. 541, 543. In that case, a son of the owner of a 
hotel property had been placed by his father in complete charge of the property 
as caretaker. The fire was admittedly of incendiary origin and there was no dis- 
pute as to the general agency of the son and his full representation of the father. 

In reaching its conclusion, the court said: 


“If, therefore, we start with the notion that an insured owes a duty, as above 
ndicated, it is difficult to find a justification for limiting the consequences of viola- 
tion of such duty by himself personally, and refuse to impute or ascribe to him 
what ought to be implicit warranty that his delegate, his substitute, and alter ego, 
will likewise not violate it. It cannot be that, if the insured owes the duty, his 
gent or substitute has the privilege of not respecting it, and thus give the insured 

henefit of the contract. In ascribing to an insured the responsibility of the 
ortious act of his servant, as a basis of defense by the insurer, the principle 
which is invoked strikes me as identical with that which is the basis of liability 
of a railroad company, upon imputation, for deliberate tort of its servant. Craker 
v. Chicago & Northwestern Ry. Co., 36 Wis. 657, 17 Am. Rep. 504. This, again, 
is upon the assumption that the insured owes the negative duty indicated; and that 
observance of such duty may be exacted not only from him personally, but also 
trom those who are deputed to stand for him in respect of the subject of insur- 
ance.” 

In our opinion, the learned trial judge there has stated a conclusion that is a 
uon sequitur of his major and minor premises. Because a railroad is responsible in 
a tort action for the conduct of its agent within the scope of his employment and 
because, in an action on contract, a building may be burned by the agent of the 
insured, it does not follow that the insured must be held responsible for the crim- 
inal act of his agent that he neither authorized, ratified, or knew about, and which, 
in the nature of things, could not, without previous authorization or subsequent 
ratification, be within the scope of the agent’s authority. Although the statement 
is undoubtedly based upon slender authority, because of the extremely limited 
number of cases in which the question has been directly presented as a matter 
of law, we believe that the general statement of the law contained in 14 Ruling 
Case Law, page 1223, is sound. We quote it: “If, however, the insured was 
insane when he destroyed the property, a recovery may be had, and the fact 
that the property was intentionally burned by the insured’s husband, wife or 
wgent does not defeat a recovery, where the insured was not a party thereto.” 
That a mere family relationship does not raise the presumption of participation 
in incendiarism is attested by two cases which hold that the wife can recover in 
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spite of incendiarism by the husband where no participation on the part of ~ 
wife is shown. Union Ins. Co. v. McCullough, 2 Neb. (Unof.) 198, 96 N. W. 
Plinsky v. Germania Fire & Marine Ins. Co. (C. C.) 32 F. 47. The towing 
cases hold that mere agency without proof of knowledge, authorization, or rati- 
fication on the part of the insured will not defeat recovery in the event that the 
agent is shown to have burned the insured property. Henderson v. Western 
Marine & Fire Ins. Co., 10 Rob. (La.) 164, 43 Am. Dec. 176, and Feibelman y, 
Manchester Fire Assurance Co., 198 Ala. 180, 19 So. 540, 548, where the court 
said: 

“There is no evidence in the record, and none was proposed to be intro- 
duced, tending to connect the plaintiff in any way with the burning of the 
property. She resided in another state, and the property was in sole charge and 
custody of, her agent, M. J. Feibelman. If the property was fraudulently 
destroyed, all the criminating evidence on that subject tends to show it was 
committed by M. J. Feibelman, without any proof whatever of knowledge 
thereof or participation therein by the plaintiff. There is no provision in the 
policy that plaintiff should be responsible for the fraudulent destruction of the 
property by her agent, under such circumstances. The authorities are meager 
upon the question, but we have given it due consider ation, in conference, and are 
of the opinion that such losses are within the perils of the policy, unless specially 
excepted therefrom by some clause or condition of the policy. Henderson y. 
Ins. Co., 10 Rob. La. 164, 43 Am. Dec. 176: Perry v. Mechanics’ Mut. Ins. Co. 
'C. C.] 11 F. 485; Plinsky v. Germania F. Ins. Co. [C. C.] 32 F. 47. The case of 
Midland Ins. Co. v. Smith, 6 Q. B. Div. 561, was one of a felonious burning of 
the property by the wife of the assured. The judge said: ‘I have no hesitation 
in saying that it appears to me, to be, upon principle perfectly clear and free from 
doubt that such a loss would be covered by an ordinary policy against loss by fire. 
Under such a policy, the company would be liable for every loss caused by fire, 
unless the fire itself were caused and procured by the willful act of the assured 
himself, or some one acting with his privity and consent. In order to escape 
from responsibility for such a loss as the present, the company ought to intro- 
duce into their policy an express exception.’ Evidence, therefore, implicating M. 
J. Feibelman in the alleged fraud, is immaterial and irrelevant, unless connected 
with proof of guilty complicity therein on the part of the plaintiff herself. The 
acquittal of M. J. Feibelman of the charge of arson has no relevancy to the case.” 

An examination of the cases in which corporations have been barred from 
recovery on account of incetdiarism, we believe, will disclose [as does the case 
of Kimball Ice Company v. Hartford Fire Ins. Co., decided April 12, 1927, in the 
Circuit Court of Appeals for the Fourth Circuit, and reported in 18 F.(2d) 563, 
52 A. L. R. 799] that they turn primarily upon the question of the incendiary 
being interested as a stockholder, or otherwise, in the insured property, and not 
primarily upon the question of agency. 

We cannot, however, refrain from commenting that under the circumstances 
of this case, and under the circumstances of cases similar to it, where a close 
family relationship exists between the person who, it is alleged, did the actual 
burning and the insured, an instruction is fully warranted ‘which would tell the 
jury in no unmistakable terms that in reaching their conclusion as to the par- 
ticipation of the insured in the incendiarism, that such proof need not be based 
upon direct evidence, but might be shown by the circumstances, and stating further 
that in judging of the circumstances, the jury might consider the family relation- 
ship involved and the unlikelihood of direct proof being available where such 
relationship exists. We do not regard the giving of such an instruction, under 
the circumstances, as being an infringement of the rule under which we held it 
was not error to refuse to give defendant’s instructions Nos. 15 and 19. Further- 
more, we regard the position as being amply justified by the line of cases hold- 
ing that, while family relationship is not a badge of fraud, it may yet be con- 
sidered as a strong circumstance indicating fraud under certain conditions. Mil- 
ler v. Correll, 97 W. Va. 215, 124 S. E. 683; Swope v. Wade, 106 W. Va. 265, 145 
S. E. 384. 

There being, in our opinion, no error prejudicial to defendant below in the 
rulings of the trial court, the judgment of the circuit court of McDowell county 
is affirmed. 


Affirmed. 
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KORNTVED v. AMERICAN INS. CO. 
Supreme Court of Wisconsin. 
Dec. 4, 1934. 
257 Northwestern Reporter 670. 
1. INSURANCE. 

Under fire policy making loss payable to mortgagee as his interest may appear 
rights of mortgagee are no greater than those of named insured, and mortgagee 
cannot recover when named insured cannot recover. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2, INSURANCE. 

Lessee who removed from premises under provision for delivering up prop- 
erty upon default terminated lease, so that lessor named in loss payable clause of 
fire policy issued to lessee could not recover for fire occurring after removal under 
provision that policy should be void if any change took place in interest, title, or 
possession of insured premises (St. 1927, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

\ppeal from a judgment of the Circuit Court for Marathon County; A. H. 
Reid, Circuit Judge. Reversed. 

This action was‘commenced on November 7, 1932, by the plaintiff, Peter Kornt- 
ved, to recover from the defendant, American Insurance Company, on a fire insur- 
ance policy. From a judgment in favor of the plaintiff, entered June 20, 1933, the 
defendant appealed. 

Bird, Smith, Okoneski & Puchner, of Wausau, for appellant. 

Norman L. Miswald, of Milwaukee (Froede & Ehrle, of Milwaukee, of coun- 
sel), for respondent. 

NELSON, Justice. 


So many of the facts as are necessary to an understanding of the decision 
will be recited. In April, 1919, the plaintiff sold a farm belonging to him to one 
Ole Fladvid, on a land contract. The purchase price was $12,000, payable in install- 
ments of $500 per annum, with interest at 5 per cent. The contract required Flad- 
vid to keep the buildings insured, and contained the usual land contract forfeiture 
provisions. Fladvid made one payment of $500 on the principal and some interest. 
After operating the farm for several years, he concluded that he would not be 
able to keep up the payments of either principal or interest. He asked the plaintiff 
to make some different arrangement. On April 13, 1923, the plaintiff and Fladvid 
entered into a written lease wherein and whereby the plaintiff leased the identical 
premises covered by the contract to Fladvid for one year at an agreed annual rental 
of $300, payable at the rate of $25 per month. The lease which was on a printed 
form contained the following specific typewritten agreement: “It is also agreed 
that if the party of the second part does not live up to the agreements of this con- 
tract he will deliver up the property to the party of the first part and will give the 
party of the first part clear title to the property without any legal process.” 

A similar written lease was entered into on the 13th day of each April there- 
after, up to and including 1931. 


On July 6, 1927, there was issued to Fladvid an insurance policy which ran for 


five years. 


A loss payable clause was attached to the policy, which provided as fol- 
OWS: 


“Loss if any on buildings insured under this policy is made payable to Peter 
Korntved, Spencer, Wisconsin, mortgagee as his interest may appear at the time 
of loss, subject, however, to all the conditions and stipulations of this policy.” 
_The application for the policy was made out by one Bloczynski, the defend- 
ants local agent. It was stated therein that Fladvid was the sole owner of the 
property and that he held the land on “contract.” The question as to how much 
liad been paid on the contract was left unanswered. The copy of the original land 
contract held by Fladvid was not surrendered at the time the lease arrangement was 
entered into, nor were the premises covered by it quitclaimed to the plaintiff until 
atter the fire. At the time the policy was issued, Fladvid was in possession of the 
Premises, and was not in default under the lease. In the fall of 1931 Fladvid had 
failed for several months to pay the stipulated rent, and had not paid the taxes as 
required by the lease. The plaintiff went to the farm and discussed the situation 
with Fladvid. Fladvid said he could not pay. Later on in February, 1932, Fladvid 
again told the plaintiff that he could not make the payments, and that he thought 
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the best thing to do was to move off. It was agreed that he was to leave the 
place, hut it was not stated just when. Thereafter Fladvid prepared to remove 
from the premises. The plaintiff went upon the premises several days before Flad- 
vid left, and took with him a few articles of personal property. His son-in-law 
and the latter’s family moved into the house on March 20. The last two loads of 
Fladvid’s property were moved out on that day. It appears that a manure spreader, 
a disc, and several head of stock were left by Fladvid on the premises. But it 
further appears that the machinery was left by Fladvid to reimburse the plaintiff 
for the unpaid rent, and that the stock was chattel mortgaged to Bloczynski. 

\ fire occurred on March 23, 1932. The policy in question was not assigned or 
transferred before the fire. On September 12, 1932, Foltz, the superintendent of 
defendant’s loss department, met Fladvid and Korntved at Unity. A nonwaiver 
agreement was entered into by the company and Fladvid. The plaintiff, however, 
refused to sign it. Foltz stated that he had no authority to waive any of the rights 
of the company or any of the terms of the policy, whereupon a compromise of 
the claim was discussed. Foltz agreed to pay $1,200 in full settlement of the loss, 
and wrote out a draft for that amount payable to Fladvid and the plaintiff. Foltz 
drew up a release of liability which Fladvid signed, but which the plaintiff refused 
to sign., 

Trial was ultimately had to the court and a jury. At the. closing of the testi- 
mony, both parties moved for a directed verdict, which operated to take the case 
from the jury. The court concluded that on July 6, 1927, the date of the policy, 
the land contract was in force and effect; that the time for payment of principal 
had been suspended and the interest reduced to the equivalent of $25 per month; 
that Fladvid was not in default and was in possession of the premises and legally 
entitled to perform the land contract and obtain legal title, and that Fladvid was, 
at the date of the policy, the unconditional sole owner of the property subject only 
to the interest of the plaintiff, of which the insurance company was fully informed; 
that the policy of insurance was valid when issued; that there was no change in the 
interest or title, nor complete change of possession of the subject of insurance until 
the day after the fire in question; and that under the terms of the policy the plain- 
tiff had the right to enforce the payment of the full amount of insurance on the 
dwelling burned. The court, however, found that no proofs of loss had been furn- 
ished by either Fladvid or the plaintiff to the company, that the company had not 
waived the provision of the policy requiring proofs of loss to be furnished, and 
that such failure operated to defeat the action. Judgment was thereupon entered 
dismissing the complaint upon the merits. Thereafter, apparently pursuant to the 
provisions of section 269.46, the plaintiff obtained an order requiring the defendant 
insurance company to show cause why the plaintiff should not be relieved from the 
judgment, asserting as a ground for relief the mistake, inadvertence, and excusable 
neglect of his attorney in failing to offer proof of waiver by the defendant insur- 
ance company of the provision of the policy requiring proofs of loss to be furnished. 
Upon hearing the order to show cause, the court opened up the judgment and per- 
mitted the plaintiff to offer proof relating to the waiver mentioned. After hearing 
the evidence, the court made further findings, and concluded that its former con- 
clusions as to waiver should be set aside and the following substituted in lieu 
thereof: “That the defendant insurance company was fully advised as to every fact 
and circumstance which could have been disclosed by the making of any proots ot 
loss and that it, by its conduct and correspondence, waived the making of formal 
proofs of loss.” ° 

The court thereupon entered judgment in favor of the plaintiff and against the 
defendant for the sum of $2,200, the full amount of the policy, together with 
interest and costs. 

The defendant assigns as error: (1) The opening up of the first judgment to 
permit the plaintiff to offer evidence of the waiver by the company of proofs of 
loss; and (2) the entering of the second judgment in favor of the plaintiff. The 
defendant contends: (1) That the court abused its discretion in opening up the 
judgment; (2) that the undisputed facts show that the interest of the plaintiff 
in the property at the time the policy was issued was not that of unconditional and 
sole ownership (no agreement in writing otherwise providing having been added 
to the policy), section 203.01; and (3) that the policy, even though valid when 
issued, became void as to Fladvid and also as to the plaintiff because of the follow- 
ing provision: “That the entire policy shall be void unless otherwise provided by 
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reement in writing added thereto * * * if any change other than by the death of 
mn insured takes place in the interest, title or possession of the subject of insur- 
ice (except change of occupants without increase of hazard).” 

In our view, only the third contention need be considered, since that disposes 
f the controversy adversely to the plaintiff. 

[1] The policy had attached to it only the short-form loss payable clause. 
Under such a clause, the rights of the plaintiff are no greater than those of Fladvid, 
the named assured. Keith vy. Royal Ins. Co., 117 Wis. 531, 94 N. W. 295. lf Fladvid 
annot recover under the policy, the plaintiff cannot. Wunderlich vy. Palatine F. 
Ins. Co., 104 Wis. 395, 80 N. W. 471. 

{2| It appears that in 1923 Fladvid was unable to perform the terms of the 
land contract, and asked the plaintiff to enter into a different arrangement; that 
thereafter nine separate annual leases were entered into, each of which specifically 
provided: “It is also agreed that if the party of the second part does not live up 
o the agreements of this contract he will deliver up the property to the party of 
the first part and will give the party of the first part clear title to the property 
yithout any legal process.” 

It further appears that in the fall of 1931 Fladvid was in serious default, he 
aving paid no rent for a number of months and no taxes that year; that the plain- 
tiff went to the farm to talk the matter over, and was told: by Fladvid that he 
‘ould not pay; that again in February, 1932, Fladvid told the plaintiff that he could 
not make the payments, and that he thought the best thing to do was to move 
ff; that he then and there agreed to leave the premises; that thereafter, on March 
2), Fladvid removed from the premises and surrendered them to the plaintiff, 
whose son-in-law moved in; that, although Fladvid left a manure spreader and a 
lisc on the farm, he did so with the clear intention of reimbursing the plaintiff for 
the unpaid rent, and, although he left several head of stock on the premises, they 
were subject to a chattel mortgage held by Bloczynski, and were, for all practical 
purposes as appears by the evidence, abandoned to the latter, who made arrange- 
nents with the plaintiff for their keep on the farm. The plaintiff himself testified 
that it was certainly and absolutely understood when Fladvid left on March 20 that 
the latter was to give up his rights to the property. Three days thereafter Fladvid 
voluntarily signed a quitclaim deed to the premises. 

However regrettable the result may be, we can find nothing in the record which 
will permit us to say that, after the policy was issued and before the date of the 
fire, no change had taken place in Fladvid’s interest, title, or possession of the sub- 
ject of the insurance. When he removed from the premises, he obviously was carry- 
ut the agreement made by him in the nine different leases, and thereby clearly 
relinquished and terminated all of his rights under either the land contract or the 
ease then existing. It was said by the Supreme Court of the United States in 
lennison v. Leonard, 21 Wall. 302, 310, 22 L. Ed. 539, that “no mode of terminating 
an equitable interest (of the purchaser vendee) can be more perfect than a volun- 
tary relinquishment, by the vendee, of all rights under the contract, and a voluntary 
surrender of the possession to the vendor.” 

In Goldsmith vy. Darling, 92 Wis. 363, 66 N. W. 397, in discussing proof by 
arol of a verbal agreement to surrender a lease, it was said that it is elementary 
at a verbal agreement of surrender, acted upon by an actual surrender and accept- 
nee, is sufficient to cancel the lease. Under the undisputed facts, we are impelled 
to hold that at the time of the fire Fladvid had abandoned, surrendered, and relin- 
uished all of his interest in the premises. 

Judgment reversed, with directions to dismiss the complaint. 


DE KEYSER v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
Supreme Court of Wisconsin. Dec. 4, 1934. 
257 Northwestern Reporter 673. 


l. INSURANCE. 

Provision in standard fire policy that entire policy should be void if interest of 
msured is other than unconditional and sole ownership refers to state of title as 
i date of policy and not as to date of fire (St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2 INSURANCE. 
Default of vendee in land contract subsequent to date of standard fire policy 
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does not change insured vendee’s status as “unconditional and sole owner” 
insured premises or effect “change in interest, title or possession” of insured prem- 
ises, as would void policy under terms thereof, in absence of forfeiture of land 
contract by vendor, assignment of contract by vendee, or acts by vendee amounting 
to surrender of his rights under contract (St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. §§ 282[8], 328[5].) 
3. INSURANCE. 

Insured vendee field entitled to recover, under standard fire policy providing 
that policy should be void if any change in interest, title, or possession of insured 
premises took place, for loss sustained by fire which occurred when vendee was in 
default under land contract and vendor had not declared forfeiture of contract 
(St. 1929, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from a judgment of the County Court of Shawano County; 
Jaeckel, County Judge. Affirmed. 

This action was commenced by the plaintiff, William De Keyser, on March 6, 
1933, to recover from the defendant, the National Liberty Insurance Company of 
America, on a fire insurance policy issued to him by it. From a judgment in favor 
of the plaintiff, entered April 26, 1934, the defendant appealed. 

Bird, Smith, Okoneski & Puchner, of Wausau, for appellant. 

Fischer & Brunner, of Shawano, for respondent. 

NEtson, Justice. 

The plaintiff purchased certain premises on land contract in February, 1928. 
The premises consisted of a lot upon which there existed a dwelling house and a 
barn. The purchase price was $3,500. By the terms of the contract, the plaintiff 
was required to pay $50 on March 1, 1928, and $50 on the Ist day of each month 
thereafter until the full contract price was paid. The plaintiff made all monthly 
payments pursuant to the terms of the contract up to and incluaing October |, 
1920. On October 24, 1929, the defendant, through its local agent, issued to the 
plaintiff a policy which insured, for a period of three years, the dwelling house and 
barn against loss or damage by fire. At that time the plaintiff had paid $1,000 on 
the contract. Between October 24, 1929, and March 23, 1932, when the dwelling 
house was destroyed by fire, the plaintiff failed to make eleven monthly payments 
aggregating the sum of $550. At the time of the fire, the plaintiff had paid $1,900 
of the purchase price. Nothing was done by the vendors to declare a forfeiture of 
the contract or even to demand that the plaintiff make good his defaults. The 
vendors accepted payments when made, apparently appreciating the situation which 
confronted the plaintiff, and which made it impossible for him to make timely pay- 
ments on the contract. No question is raised as to the honesty of the fire. It 1s 
conceded that the sound value of the dwelling house was more than the amount 
for which it was insured. 

: The policy contained the following provision in compliance with section 203.01 
of the 1929 Statutes: “This entire policy shall be void, unless otherwise provided by 
agreement in writing added hereto, (a) if the interest of the insured be other 
than unconditional and sole ownership; or (b) if the subject of insurance be a 
building on ground not owned by the insured in fee simple; or (c) with the know!- 
edge of the insured foreclosure proceedings be commenced or notice given of the 
sale of any property insured hereunder by reason of any mortgage or trust deed; 
or (d) if any change, other than by the death of an insured, takes place in the in- 
terest, title or possession of the subject of insurance (except change of occupants 
without increase of hazard); or (e) if this policy be assigned before a loss.” 

The defendant contends that the court erred in permitting the plaintiff to re- 
cover on the policy because the undisputed evidence shows that at the time of the 
fire the plaintiff was in default to the extent of $550. 

The question for decision is whether defaults by a vendee in making payments 
under a land contract subsequent to the date of the policy and prior to the date ot 
the fire render the policy void. The defendant contends that such defaults do 
render the policy void. The contention is based upon the following language: “This 
entire policy shall be void, unless otherwise provided by agreement in writing added 
thereto, * * * (d) if any change, other than by the death of an insured, takes place 
in the interest, title or possession of the subject of insurance.” 
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[1] The defendant argues that, since a vendee, not in default under a land 
contract, is, under our law, a sole and unconditional owner, Johannes y. Standard 
Fire Office, 70 Wis. 196, 35 N. W. 298, 5 Am. St. Rep. 159; Davis v. Pioneer Fur- 
niture Co., 102 Wis. 394, 78 N. W. 396; Matthews v. Capital Fire Ins. Co., 115 Wis. 
272, 91 N. W. 675; Wolf v. Theresa Village Mutual Fire Ins. Co., 115 Wis. 402, 91 
NX. W. 1014; Evans v. Craw : County Farmers’ Mutual Fire ag Co., 130 Wis. 
189, 109 N. W. 952,9 L. R. A. (N. S.) 485, 118 Am. St. Rep. 1009; Case v. Meany, 
165 Wis. 143, 161 N. W. 363; Kurowski v. Retail Hardware M. F. Ins. Co., 203 
Wis. 644, 234 N. W. 900, and since a vendee who is in default under a land contract 
at the time the policy is issued is not a sole and unconditional owner, Hinman v. 
Hartford Fire Ins. Co., 36 Wis. 159; Friede v. Mercury Ins. Co., 201 Wis. 65, 228 
NX. W. 749, 750, it must follow that, when the vendee defaults in his payments 
subsequent to the date of issuing the policy, he is no longer the unconditional and 
sole owner of the property, and therefore a change has taken place in “the interest, 
title or possession of the subject of insurance,’ which voids the policy. In our 
opinion, the argument is not sound. The clause in our standard policy which pro- 
vides that the entire policy shall be void unless otherwise provided by agreement 
in writing added thereto, “if the interest of the insured be other than unconditional 
and sole ownership,” clearly relates to the status of the interest of the insured at 
the time that the policy is issued, not at the time of the fire. Such a provision has 
reference to the state of the title as of the date of the policy. Libby Lumber Co. 
y. Pacific States Fire Ins. Co., 79 Mont. 166, 255 P. 340, 60 A. L. R. 1; Collins v. 
London Assur. Corp., 165 Pa. 298, 30 A. 924; Insurance Company of North Amer- 
ica v. O'Bannon, 109 Tex. 281, 206 S. W. 814, 1 A. L. R. 1407. The defendant con- 
cedes that under the law of this state the plaintiff was the unconditional and sole 
owner of the premises in question at the time the policy was issued, but contends 
that thereafter there was a change in — That contention is based largely 
upon certain, language found in Friede y. Mercury Insurance Co., supra. It was 
there said: {As a matter of law, those requirements as to owne rship and title are 
not satisfied When the insured’s only interest is that of a vendee under a land con- 
tract, and he is in default. * * * Although it has been held that when a vendee under 
a land contrac‘, entitling him to a conveyance in fee upon his performance of the 
contract, is not in default, or has done nothing to forfeit or lessen his rights, then 
his interest is to be considered sufficient to satisfy the requirements as to sole and 
unconditional ownership in fee simple [citing cases], it is significant that in the 
cases applying or stating that rule, the court expressly mentions the fact that the 
vendee ‘was not in default.” 

In the Friede Case the plaintiff asserted the right to recover on a policy issued 
to him as vendee under a land contract which had neither been assigned nor de- 
livered to him. At the time the insurance was effected, the vendee was wholly in 
cefault as to all of the contract payments, and foreclosure of the contract had 
theretofore been commenced. That was the situation to which the language of the 
opinion applied. Friede was wholly in default at the time the policy was issued, 
and a forfeiture of the contract had been declared by the commencement of an 
action to foreclose it. It was not intended to hold that a default by a vendee un- 
accompanied by a forfeiture of the contract by the vendor would destroy the un- 
conditional and sole ownership of the vendee so as to render a policy of insurance 
void. It would indeed be a harsh rule that would permit an insurance company 
successfully to defend in an action on an insurance policy by simply showing that 
the insured, at the time the policy was issued, was in default in respect to one or 
more payments under the contract, upon which’ default no forfeiture had been de- 
clared or sought. The decision in the Friede Case perhaps attached too much im- 
portance to the holding in Hinman y. Hartford Fire Ins. Co., supra. Much of the 
language found in that opinion is quite out of harmony with the subsequent decisions 
of this court. The general rule now prevailing, with which the court is in accord, 
is thus stated by the author of the annotation to Libby Lumber Co. v. Pacific 
States F. Ins. Co., supra, 79 Mont. 166, 255 P. 340, 60 A. L. R. p. 12: “The interest 
of one in possession of real property as vendee thereof under a valid and sub- 
sisting executory contract of purchase (or bond for title) is, notwithstanding his 
lack of the legal title, generally regarded as that of ‘unconditional and sole owner- 
ship,’ or the equiv: alent thereof, within the meaning of condition in insurance policy 
requiring insured’s interest and ownership, unless otherwise agreed, etc., to be of 
that character. 
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[2, 3] Whether a default by a vendee subsequent to the date of the policy op- 
erates to effect a change in the interest, title, or possession of the subject of the 
insurance has not been decided by this court or by any. other court so far as we 
have been able to discover. In Evans v. Crawford County Farmers’ M. Fire Ins, 
Co., supra, the plaintiff vendee was permitted to recover on a policy, although he 
was in default as to interest and taxes at the time of the fire. However, the par- 
ticular argument now made was not considered in that action. The Friede Case 
was correctly decided, but the language respecting defaults of vendees was too 
broad when applied to situations other than that which appeared in that action. 
Mere defaults in the vendee upon which no forfeiture is declared by the vendor 
should not void a policy on the ground that unconditional and sole ownership of 
the premises does not exist. Defaults of the vendee occurring subsequently to the 
date of a policy should not, in our opinion, be held to effect a change in the inter- 
est, title, or possession of the subject of insurance, in the absence of a complete 
forfeiture of the contract, assignment thereof by the insured vendee, or acts by 
the vendee amounting to a surrender of his rights under the contract. Com; 
Korntved v. American Insurance Company (Wis.) 257 N. W. 670, decided this 
day. In the present action wherein it appears that no forfeiture was declared by 
the vendors, that the vendors apparently felt no concern because of the failure 
of the plaintiff to meet his payments (he having paid $1900 on the contract), it 
must be held that no change had taken place in the plaintiff's interest, title, or 
possession of the subject of the insurance. 

Judgment affirmed. 
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HOFF v. ST. PAUL-MERCURY INDEMNITY CO. OF ST. PAUL. 
District Court, S. D. New York. Sept. 13, 1934. 
9 Federal Supplement 12. 
INSURANCE. 
ludgment creditor held entitled to summary judgment against debtor’s indem- 
nity insurance carrier, notwithstanding defense of insured’s nonco-operation based 
is failure to attend trial, where insurer’s process server neglected opportunity 
rye subpoena on insured in apparent effort to obtain postponement (Rules of 
Practice N. Y. rule 113; Insurance Law N. Y. § 109). 
(For other cases, see Insurance, Dec. Dig. § 269.) 
\ction by Julian Hoff against the St. Paul-Mercury Indemnity Company of 
Paul. On plaintiff's motion to strike out defendant’s answer and grant sum- 
mary judgment. 
Motion granted conditionally. 
NX. Levan Haver, of Kingston, N. Y., for plaintiff. 
Plaut & Davis, of New York City, for defendant. 
HunBert, District Judge. 
\lotion to strike out defendant’s answer and grant summary judgment for 
' demanded in the complaint. 
The test has been well stated by Judge Cardozo in Curry v. Mackenzie, 239 
\. 267, at pages 269 and 270, 146 N. E. 375: “Civil practice rule 113 permits 
summary judgment at times in favor of a plaintiff, though material averments of 
his complaint have been traversed by the answer. To that end there must be sup- 
affidavits proving the cause of action, and that clearly and completely, by 
who speak with knowledge. There must be a failure on the part of the 
lefendant to satisfy the court ‘by affidavit or other proof’ that there is any basis 
for his denial or any truth in his defense. The case must take the usual course, 
ss than this appears. To justify a departure from that course and the award 
summary relief, the court must be convinced that the issue is not genuine, 
‘eigned, and that there is in truth nothing to be tried.” 
Plaintiff brought an action in the New York Supreme Court, Ulster county, 
against Philip Basso and Angelina Basso, his wife, to recover damages for per- 
sonal injuries claimed to have been sustained as a result of a collision of two 
automobiles, one of which was owned by or registered in the name of Mrs. Basso. 
Prior to said accident, the defendant had issued to Mr. and Mrs. Basso, an 
mnity policy of insurance (No. 33317) covering them against loss from lia- 
to the extent of $5,000 one person, and pursuant to said policy the defend- 
rein retained counsel and undertook to defend said action. 
hen said action came on for trial at Kingston, N. Y., in June, 1933, an 
ivit was presented by defendant's attorneys stating that Angelina Basso was 
Europe and not available as a witness, and setting forth’ a statement of the 
acts concerning which she would testify to. The case was thereupon adjourned to 
the October term, and when reached both defendants Basso, who resided in New 
York City, were present. A settlement of the case was tentatively made for the 
$2,500, subject to the approval of the compensation carrier of the plain- 
nd the driver of the car in which he was a passenger, and counsel for the 
dants notified Mr. Basso that he “could go and complete their trip as the 
actions had been settled.” 
Meanwhile, domestic difficulties had arisen in the Basso household resulting in 
a divorce. Mr. Basso, it is claimed, went to Europe. 


hart 


Plaintiff's attorney not having been able to procure the approval of the com- 
pensation carrier, the. settlement was not consummated, the case was restored to 


the calendar for trial at the December, 1933, term, and the defendant notified on 
December 2. 


On December 3, 1933, Raymond Rebecchi, an investigator and process server 


employed by the defendant herein who had been engaged in the investigation and 
preparation for, and procured the attendance of, the Bassos at the trial in 
October, made an affidavit upon which to base an application to have the case 
when reached in December adjourned to the March, 1934, term, and set forth that: 
“Subpoenas were prepared and your deponent made efforts to locate the defend- 
ants, Angelina and Philip Basso, at their last known address, to wit, 145 Park 
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Row, New York City, and 58 East Ist Street, New York City; that he was 
informed that they are not in town, more specifically, that Philip Basso was in 
Europe and Angelina Basso was wintering in the South and that their return is 
not expected until sometime in March of 1934.” 

The case of Hoff v. Basso appeared on the Trial Term day calendar on 
December, 18, 19, and 20, 1933. 

In an affidavit submitted on this motion verified August 17, 1934, Rebecchi 
avers that in December, 1933, he continued his efforts to locate Basso, not being 
satished with the explanation that he was away. “Finally,” he said, ‘on December 
18, 1933, when I called at No. 145 Park Row, I spoke to a man who conducts a 
little key repair business in front of those premises. While I was talking to him 
Basso appeared.” 

Rebecchi does not claim to have served Basso with one of the prepared sub- 
poenas, although the case was on the calendar that very day for trial. According 
to a transcript of the minutes of the court proceedings on that very afternoon, 
defendant’s attorney had his clients called in court, and, obtaining no response, the 
case was marked ready, but not reached. On the following day, upon the call of 
the calendar at both the morning and afternoon session, the names of Philip and 
Angelina Basso were called in open court by the clerk and in the hall by a court 
attendant without response, and the case marked ready, but not reached. The same 
procedure was followed on Wednesday, December 20, 1933, with like result, 
whereupon the court permitted the defendant’s attorney to withdraw and an inquest 
was*had upon which the plaintiff entered judgment in said action on December 
22, 1933, for $10,136.20, and thereupon brought this action upon said policy of 
indemnity under the provisions of section 109 of the Insurance Law of the State 
of New York (Consol. Laws N. Y. c. 28). 

It is conceded that, except for said statute, the plaintiff could not maintain 
this action, and the defendant, of course, is entitled to plead against the plaintifi 
any defense which it would have against the insured. 

The defendant alleges that the Bassos failed to comply with the following 
provision of the policy: “5. Whenever requested by the Company, the assured 
shall aid in securing information, evidence and the attendance of witnesses in 
effecting settlements and in defending suits hereinbefore referred to. The Assured 
shall at all times render to the Company all reasonable co-operation and assist- 
ance.” And also alleges that the Bassos “refused and neglected to secure material 
information, evidence and the attendance of witnesses in defending the sutt 
brought by the plaintiff herein,” and “failed, refused and neglected to render to 
the defendant reasonable co-operation and assistance, in defending the said suit, 
and they failed, neglected and refused to attend at the trial and appear as wit- 
nesses at the trial of said suit, although they were material witnesses in the 
defense of the said suit.” 

It will be assumed that the testimony of the Bassos would have been material, 
as they were eyewitnesses of the collision; the defendant knew what they could 
testify to, for its representative was engaged for about two hours in taking their 
statements immediately after the accident. It cannot be seriously contended that 
the Bassos did not give full co-operation up to the time that the case was called 
for trial in October, 1933. Basso was given money to go to Kingston, and he 
stated that Mrs. Basso could be located in New Jersey where Rebecchi inter- 
viewed her and gave her money for her railroad fare, and they were present and 
advised the case was settled, and told they could go their way. 

Rebecchi further avers that on December 18th Basso “came up to me and 
demanded to know what I was doing there. I told him that the cases were about 
to be tried and Basso then told me that he positively would not appear on this 
case for us or anyone and that he would not do so even for $1000. I inquired 
about Mrs. Basso, because Basso had previously told me that they had _ been 
divorced and were not living together. (This must have been before the attempted 
settlement). Basso said that he was not acquainted with where she was and could 
not help me locate her. I again asked whether he would attend the trial of the 
action and offered to advance him his fare, and did actually tender him sutticient 
money, but Basso refused to take this from me and stated he would not change 
his attitude and under no consideration would be attend the trial. I told him 
exactly when the case would be reached for trial, but he insisted in his attitud: 
that he would not attend at the trial.” 
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\t the time the foregoing affidavit was made, plaintiff's attorney appears to 
have had in his possession an affidavit verified by Basso July 24, 1934, and objec- 
tion is made that it was not served with the notice of motion dated August 10, 
1934 ; 

Basso alleges: 

That he and his wife readily agreed to attend the trial at Kingston in Octo- 

as “Rebecchi gave me my transportation in advance and promised to 

of my expenses while there. I stayed in Kingston two days and one night 

at the request of Mr. Rebecchi and Mr. Brinnier who was attorney for me and 

the St. Paul Mercury Indemnity Co. who hired Mr. Brinnier. I understood when 

I left Kingston that the case had been settled. I was paid my hotel expense, that 

is for the room, by Mr. Brinnier, but the Insurance Company never paid for my 
meals or any other expenses while I was at Kingston. 

“Again in December 1933 Rebecchi came to see me and said ‘that case is 
going to be reached in Kingston again in a few days.’ I asked about the expenses 
for the last time I was up in October and Rebecchi said ‘we will straighten all 
that out after the trial.’ I refused to go unless I was paid my expenses in 
advance and Rebecchi left without tendering me any money to go to Kingston with 
and | had no money to make the trip at the time. I was never subpoenaed at any 
time to attend the trial. Before Rebecchi left me I gave him the address of my 
former wife, Angelina, the correct address. I was willing at all times to cooperate 
ith Rebecchi and my insurance company but without the necessary funds which 
they did not offer me I was unable to make the trip. My wife and I were 
livorced after the accident but before the time of the trial.” 

The conclusion is irresistible that in submitting the aifidavit verified by 
Rebecchi, December 9th, the primary object and purpose was to secure a_post- 
ponement of the trial until March, 1934, if possible. Perhaps Rebecchi did not 
doubt” that Basso was in Europe until plaintiff’s attorney submitted to the court 

December 14th an affidavit showing an investigation by Philip H. White on 
December 11 of the statements of Rebecchi in his affidavit of December 9th. Then 
Rebecchi had a chance meeting with Basso and could have and did not serve a 
subpoena, previously prepared for that very purpose. Had he done so, and Basso 

ed to obey it, there would have been substantial reason for a postponement or 
the defendant would at least have had that evidence of its good faith. Has the 
lefendant shown proof of reasonable diligence on its own part to secure the 
o-operation of the Bassos since October, 1933? I do not think so. 

However, since plaintiff sues on a judgment in excess of the defendant's 
liability under the policy, the motion will be granted upon condition that plain- 
uffs attorney, within ten days, serves upon the defendant’s attorney a stipulation 
signed and acknowledged by the plaintiff, consenting to enter judgment for $5,000, 

ith interest from December 22, 1933, together with the costs and disbursements 
f this action: otherwise, said motion will be deemed to have been denied. 


OHIO CASUALTY INS. CO. v. BECKWITH. No. 7403. 
Circuit Court of Appeals, Fifth Circuit. Dec. 13, 1934. 
Rehearing Denied Jan. 11, 1935. 

74 Federal Reporter (2d) 75. 

INSURANCE. 

Policy insuring against loss by reason of liability imposed on insured, pro- 

ing for immediate notice to insurer of injury and requiring insured to defend 

held to insure against liability and not merely to indemnify against loss 
actually sustained, where actions against insurer were not limited to actions for 
reimbursement. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2, INSURANCE. 

Insured’s executrix did not, by waiving personal service of process and vol- 
untarily entering her appearance in action for injuries resulting from insured’s 
egligence, violate “co-operation” clause in automobile liability policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Insurer, by taking full charge of defense of suit against insured’s executrix 

alter notice that executrix had waived personal service of process and voluntarily 
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appeared, waived claim that executrix had violated co-operation clause of liability 
policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

4. INSURANCE. 

Person injured in automobile accident, after obtaining judgment 
insured’s executrix, could maintain suit against liability insurer, without 
of insolvency of executrix, where policy permitted suit against insurer after claim 
for damages had been fixed, required insurer to pay interest on judgment against 
insured, and did not forbid suit by insured person against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Texas; Thomas M. Kennerly, Judge 

Action by Billy Beckwith, by his father and guardian, W. A. Beckwith, 
against the Ohio Casualty Insurance Company. Judgment for plaintiff, and defend- 
ant appeals. 

\thirmed. 

John F. Battaile, of Houston, Tex., for appellant. 

M. S. McCorquodale, of Tyler, Tex., and Douglas W. McGregor, of Houstor 
Tex., for appellee. 

Before Bryan, Sibley, and Walker, Circuit Judges. 

Bryan, Circuit Judge. 


avall 


Appellee, having been injured in an automobile accident, in which \\illiam 
Merrill, Jr., the owner and driver of the automobile was killed, and_ having 
recovered judgment for $7,500 against Merrill’s widow as executrix of his estate 
in an action based upon Merrill’s negligence in operating his automobile [Merrill 
v. Beckwith (C. C. A.) 61 F.(2d) 912], but not having realized anything on that 
judgment, brought this action to recover the amount thereof against appellant 
upon a policy of automobile liability insurance, which it had issued to Merrill and 
which was in force at the time of the accident. The policy, in the event of dam- 
age “by” the automobile covered by it, insures “against direct loss or expense by 
reason of the liability imposed upon the assured by law,” within the limits of 
$10,000 for bodily injury or death accidentally suffered by a single person, and of 
$20,000 if several persons should be injured or killed in any one accident. Upon 
condition that the assured upon the occurrence of any such accident should give 
the insurer immediate notice in writing, it binds the insurer to investigate all such 
accidents and to defend in the name and on behalf of the assured anv suit brought 
against the assured to enforce a claim for damages on account of bodily injury 
or death; “to pay all costs taxed against the Assured in any such defended suit 
and all expenses incurred by the Company, also all interest accruing after entry of 
judgment, upon such part thereof as shall not be in excess of said limits of lia- 
bility, until the Company has paid, tendered or deposited in Court, such part of 
such judgment as does not exceed the limit of the Company’s liability,” etc. It 
provides that no action shall lie against the insurer “to recover for any loss and/or 
expense covered by this policy arising or resulting from claims upon the Assured 
for damages or be sustainable unless brought after the amount of such claim 
* * * shall have been fixed and rendered certain, either by final judgment 
against the Assured after trial of the issue or by agreement between the parties 
with the written consent of the Company.” A so-called “co-operation” clause reads 
as follows: 

“If action be brought against the Assured to enforce a claim for damages 
covered under this policy, the Assured shall immediately notify the Company and 
promptly forward to it every summons or other paper or process served on oF 
received by him in connection therewith. The Assured when requested by the 
Company shall aid in effecting settlements, securing evidence, the attendance io! 
witnesses and in prosecuting appeals. The Company shall not be liable under this 
policy if the Assured shall voluntarily assume any liability, settle any claim, incur 
any expense, or interfere in any negotiation or legal procedure without the consent 
of the Company previously given in writing.” 

At the time of the death of William Merrill, Jr., the assured, he, and his wile 
were residents of Houston in the Southern District of Texas. After his death, his 
will was probated at Houston, where Mrs. Merrill qualified as executrix and was 
continuing to reside when appellee, a citizen of Alabama, brought his suit against 
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as such executrix in the District Court for the Southern District of Texas. 

gave the insurer immediate written notice of the automobile accident, and, 

n being sued, promptly notified it of the suit and forwarded to it all papers 

ved on or received by her in connection therewith. In that suit she waived 

ce of process and voluntarily entered her appearance; but, with notice that 

had done so, the insurer took full charge of and conducted the defense both 
he trial court and on appeal. 

\ppellant defended this suit against it on the grounds: (1) That its policy is 

not of insurance against liability incurred by the assured, but of indemnity 

ainst loss actually sustained by him; and, since the executrix has paid no part 

‘ appellee’s judgment against her, that the estate of the assured had not suffered 

loss; (2) that in appellee’s suit against her the executrix, by waiving service 

‘rocess and voluntarily entering her appearance, violated the “co-operation” 

ise of the policy, and thereby relieved appellant of all liability under it: and 

that in any event the policy was issued solely for the benefit of the assured, 

therefore a third party, though injured by the negligent, operation of the 

ired’s automobile, has no right to maintain an action against the insurer upon it. 

The case was upon written stipulation tried before the District Judge without 

jury, and resulted in a judgment for appellee for the amount for which he 

|, which was less than the limit of liability assumed by the policy for injury 

single person. Appellant assigns error upon the denial of a motion for judg- 

in its favor, and renews here the contentions it made in the district court. 

|1] There is a type of policy which insures against liability of the assured, 

which becomes enforceable as soon as his liability is established. There is 

ther type which indemnifies the assured against loss and which may not be 

forced until after the assured has sustained actual loss. The distinction between 

se two types is of long standing and is well recognized. Whether a_ particular 

licv falls in one class or the other depends, of course, upon the intention of the 

ties as disclosed by the insurance contract. Where the intention is that the 

shall not be liable unless and until the assured pay the loss, it has become 

invariable custom to insert a clause providing that no action shall lie against 

insured, “unless it shall be brought by the assured himself to reimburse him 

r loss actually susté uined and paid by him in satisfaction of a judgment after a 

| of the issue.” A policy which does not contain such a “no action” clause, but 

res against loss by reason of liability imposed upon the assured by law, and 

also contains provisions to the effect that the assured will immediately notify the 

insurer of any injury to persons or damage to property covered by it, and will 

ee not settle any claim growing out of such injury or-damage without the consent of 

ye he insurer, that the insurer will defend in the name of and on behalf of the 

Laue red any suit brought against the latter to enforce any such claim, is, as it is 

ite uniformly held to be, a policy of insurance against liability, and not a mere 

contract of a against loss. Malley v. American Indemnity Corporation, 297 

Pa. 216, 146 A. re 81 J R. 1322; Schambs v. Fidelity & Casualty Co. (C. C. 

oat fas \.) 259 F. 55, 6 A ; L. R 1231 : American Indemnity Co. vy. Fellbaum, 114 Tex. 

aid 127 763 S. W. 908, 37 A. L. R. 633: Fentress v. Rutledge, 140 Va. 685, 125 S. E. 

ain 668; Blanton v. Cotton Mills Co., 103 Kan. 118, 172 P. 987, L. R. A. 1918E, 541; 

sath Maryland Casualty Co. v. Peppard, 53 Okl. 515, 157 P. 106, L. R. A. 1916E, 597; 

aid Note to 48 L. R. A. (N. “S.) 184. Such a policy is the one here under considera- 

reads It_ contains all the essential provisions just above referred to, and omits the 

— action” clause. 

12, 3] There is nothing of merit in the contention that appellant was relieved 
of liability on the ground that the executrix, by waiving personal service of pro- 
cess — voluntarily entering her appearance, violated the “co-operation” clause. 
The executrix complied with the obligation of the assured in respect of notice of 
suit, and she did not assume any liability or make any effort to settle thé claim 
upon which appellee’s judgment against her was based. She did not, as it appears 
to us, violate any provision, express or implied, of that — But, if she did, 

the insurer waived the breach by going ahead with notice of it, and taking full 
charge of and defending the suit. Malley v. American For Bo Pos Corporation, 
supra: Fentress v. Rutledge, supra. It seems clear that the executrix could have 
maintained the suit on the policy without first paying off appellee’s judgment 
th, his against her. 
d was [4-6] Whether appellee, the injured third party and judgment creditor, can 
\gainst also maintain an action upon the policy presents a question which, so far as we 


mages 
vy and 
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are advised, has not been decided in any reported case in an action by one in 
appellee’s position upon this particular kind of policy. Usually the assured, if 
solvent, pays the judgment which the injured person recovers against him, and 
himself sues the insurer; or, if the assured be insolvent, the injured party after 
recovering judgment against him garnishees the insurer. Fentress v. an oe 
supra; Employers’ Liability Corporation v. Bodron (C. C. A.) 65 F.(2d) 5339. 
Some policies provide that, if the assured be insolvent or bankrupt, an injured 
person may sue the insurer. And so, except in a case involving a policy of the 
type last mentioned, the occasion rarely, if ever, arises where an injured third 
party, in order to collect his judgment, is obliged to resort to an independent suit 
against the insurer. It does not appear here whether the executrix is solvent or 
insolvent. All we know is that appellee, after obtaining judgment against the per- 
sonal representative of the assured, brought this suit against the insurer. As 
appellant’s policy contains no bankruptcy or insolvency clause, decisions in_ suits 
on policies in which, like those above referred to, such a clause was inserted, are 
not in point as authority or precedent for this suit. But, if the action is without 
precedent, it but undertakes to make a new application of an old, established 
principle of law. 

The insurer agreed, not affirmatively and in so many words, but in effect and 
by clear implication, to pay to the extent of its liability any judgment a person 
injured in the manner that appellee was might recover against the assured or his 
estate. Appellee’s judgment was for less than the liability thus assumed, and so 
the insurer, if liable at all, became liable for the whole of it. This being so, the 
agreement of the insurer to pay interest on appellee’s judgment until it, not the 
executrix, had paid such judgment, meant, and could only mean, that the insurer 
bound itself to pay the amount of that judgment. A clause of the policy recognizes 
the right to sue after a claim for damages has been fixed and rendered certain, 
but does not state who may bring the suit. The policy nowhere provides that an 
injured person may not sue the insurer to enforce payment of his judgment. Th 
conclusion is inescapable, as it seems to us, that appellant’s policy confers a bene- 
fit upon an injured person who recovers a judgment against the assured in an 
action for damages coming within its provisions. If appellant had agreed to pay 
a debt which the assured owed to appellee, the latter would have had a clear 
right to enforce the contract. There is no difference in principle in the obligation 
assumed by the policy. “A promise to discharge the promisee’s duty creates a duty 
of the promisor to the creditor beneficiary to perform the promise.” Restatement, 
oaiienein. § 136. See also note in 81 A. L. R. at page 1279, where this is stated 
to be the majority American rule, and where decisions of the courts on the sub- 
ject are cited and reviewed. 

OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited v. 

LUCAS et al. No. 6522. 


Circuit Court of Appeals, Sixth Circuit. Dec. 10, 1934. 
74 Federal Reporter (2d) 115. 
1. INSURANCE. 


In action against liability insurer upon judgment rendered against insured in 
state court, transcript of argument of insurer’s attorney in trial in state court 
against insured to effect that counsel thought jury had been impressed with in- 
sured’s fairness, frankness, and truthfulness held properly admitted, where insurer 
claimed surprise and lack of co-operation in that insured’s testimony on trial differed 
from statements made to insurer before trial (Gen. Code Ohio, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE. 

Liability insurer held not liable to guest who recovered judgment against in- 
sured unless insured complied with conditions of liability policy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. INSURANCE. 

“Co-operation,” within liability policy requiring insured to co-operate with in- 
surer, means that there shall be a fair and frank disclosure of information reason- 
ably demanded by the insurer to enable it to determine whether there is a genuine 
defense. 


(For other cases, see Insurance, Dec. Dig. § 51414.) 
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INSURANCE. 

Willful falsification of material facts by insured would violate terms of liability 
policy requiring insured to co operate with insurer in all matters which insurer 
deems necessary in defense of suit. 

(For other cases, see Insurance, Dec. Dig. § 514% 

3. INSURANCE. 

In action against liability insurer upon judgment rendered against insured in 
state court, charge that, to sustain defense of lack of co-operation, variance be- 
tween statements and information given by insured to insurer before trial and in- 
sured’s testimony at trial had to be conscious on insured’s part as well as material 
nd substantial, held not error (Gen. Code Ohio, § 9510-4). 

(For other cases, see Insurance, Dec. Dig. § 514% 

\ppeal from the District Court of the United States for the Northern District 

Ohio, Eastern Division; Paul Jones, Judge. : 

Action by Lauretta P. Lucas against William A. Butler, defended by the Ocean 
\ccident & Guarantee Corporation, Limited. Judgment for plaintiff, and the Ocean 
\ccident & Guarantee Corporation, Limited, appeals. 

\ffirmed. 

NX. P. Beall, of Cleveland, Ohio (McKeehan, Merrick, Arter & Stewart and 
George William Cottrell, all of Cleveland, Ohio, on the brief), for appellant. 

H. M. Koberts, of Cleveland, Ohio (Howell, Roberts & Duncan, of Cleveland, 

o, on the brief), for appellees. 

Before Moorman, Hicks, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

Lauretta P. Lucas, appellee, was injured while riding as a passenger in the au- 

William A. Butler, appellee, who carried automobile liability insurance 

appellant. Mrs. Lucas sued Butler in the state court. The appellant de- 

ended the action. Judgment was rendered against Butler, and paid neither by 

nor by the appellant. Thereupon Mrs. Lucas brought the present action un- 

r favor of section 9510-4 of the General Code of Ohio. The case was tried to a 

jury, which found for the plaintiff, and the District Court rendered judgment 
gainst the appellant. 

Butler notified the appellant immediately after the accident, and signed a writ- 
ten statement for appellant, in which the occurrence was described. He testified 

detail at the trial in the state court. 


The appellant pleaded in the District Court that it was not Ifable upon the 
icy of insurance, upon the ground that Butler had failed to cooperate as re- 
juired by the policy, and affirmatively pleaded that Butler’s original signed state- 
ment and the answer in the state court signed by Butler set forth a defense of un- 
voidable accident, upon which the appellant relied, whereas Butler’s testimony at 
he trial established a case of absolute liability. Mrs. Lucas in her reply denied 
iailure to cooperate, and affirmatively pleaded that before the trial of the action 
the state court, Butler stated to counsel for the appellant all of the facts per- 
taining to the accident in the same manner in which he testified at the trial of the 
a , and that with full knowledge of what Butler’s testimony would be upon the 
the appellant proceeded to defend, and thereby waived any claimed breach 
insurance contract. 

The appellant urges (1) that the District Court erred prejudicially in receiving 

evidence a transcript of the argument made by the defense counsel to the jury 
at the tr _ in the state court; and (2) that the District Court erred in charging 
he jury in substance that in order to sustain the defense of lack of cooperation, 
the variance between the statements and information given by Butler to the insur- 
ance company before the trial and his testimony at the trial had to be a conscious 
ariance on his part, as well as a material and substantial variance. 

The first objection arises out of the following facts: As evidence of “waiver” 
as well as of cooperation under the policy, counsel for Mrs. Lucas, elicited from 
Butler the testimony that he, prior to the trial in the state court, had stated to 
adjuster for appellant in substance the same story that he gave upon the trial i 
the state court. Counsel for appellant admitted that in a forty-five minute con- 
ference with Butler some twelve days before the state trial, Butler said to him in 
substance that just before the collision he started to accelerate his car, which was 
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“new” to: counsel. He added that at this conference “there were some respects 
with reference to the details of the happenings of the accident that Mr. Butler 
me existed that were not contained in the original statement that he signed.” 

The appellant then urged that at no time prior to Butler’s testimony in the 
state court had it been aware of the version of the accident given by him on the 
trial, and offered testimony by its counsel in re-direct examination, that he was 
“surprised” at the testimony of Butler in the state court. As bearing on the ques- 
tion of counsel’s surprise, to which the District Court limited its consideration, the 
transcript of the argument of counsel in the state court was offered and received 
in evidence. This argument in effect declared to the jury that the defense counsel 
thought the jury had been impressed throughout the case as to the tairness of But- 
ler, his frankness, his truthfulness about every occurrence from the beginning to 
the end of the trip during which the accident occurred. The only objection made 
to the introduction of this evidence was that it was not relevant to the issues 

The main issue of fact in the case was whether Butler made full disclosure to 
the appellant before the trial of the facts to which he testified at the trial in th: 
state court. 

[1] The evidence as to surprise was offered no doubt to show not only that 
there was failure to cooperate, but also that there was no waiver, or, as it might 
more accurately be termed, estoppel. The argument was so related to these ques- 
tions that according to the common experience of men it might be considered as 
rendering improbable counsel’s claim that he had been surprised. Since the argu- 
ment tended to throw light upon this question, it was relevant. 

[2] As to the question of the court’s charge upon variance in testimony, the 
specific failure to cooperate upon which appellant relies was that Butler at the trial 
in the state court had materially changed his story. Unless Butler complied wit! 
the conditions of the policy Mrs. Lucas could not gt Stacey v. Fidelity & 
Casualty Co. of New York, 114 Ohio St. 633, 151 N. E. 718; Clements v. Preferred 
Accident Insurance Co. of New York, 41 F.(2 2d) 470 (C C. A. 8); Metropolitan 
Casualty Insurance Co. of New York v. Colthurst, 36 F.(2d) 559 (C. C. A. 9). 

\s to whether the court correctly charged upon the question of failure of the 
assured to cooperate, we note that there were three variances between Butler’s two 
accounts of the accident: 


(1) In his written statement given to the adjuster, Butler declared that the 
accident was caused by the fact that a car turned abruptly in front of him into his 
lane of traffic, which caused him suddenly to stop his car, and that his car was 
thereupon struck in the rear by a car, which shoved him forward so that he collided 
with an oncoming car which was somewhat over the center line of the street. At 
the trial Butler, who was called for cross-examination by Mrs. Lucas and was not 
examined by the appellant, said nothing about being shoved by a car behind him. 

(2) Butler, in his signed statement, said that at no time was his automobile 
over the center line of the street. At the trial Butler said “after the collision” 
the front end of his car was over the center line, and that skidmarks of his car ex- 
tended from 18 to 24 inches beyond the center line. 

(3) The signed statement said that without any warning the car at Butler's 
right pulled abruptly to the left and in front of him. At the trial, Butler stated 
that he “thought” he “could beat him to it * * * and stepped on it.” 

The policy required the assured, whenever requested by the company, to “co- 
operate with the Company, except in a pecuniary way, in all matters which the Com- 
pany deems necessary in the defense of any suit.” 

The District Court charged that it was the duty of Butler under the policy to 
give the truth in any statements which he made to the company, according to his 
best capacity and understanding of the events and circumstances of the accident, 
and that it would not be cooperating, as required by the policy, if Butler con- 
sciously testified to a set of facts materially different from that which he had 
given in any previous statement to the company’s agent and attorneys. 

As to cooperation in disclosure, the authorities do not aid us greatly. The as- 
sured notified the company of the accident. There is no claim that he failed to aid 
in securing information and evidence and the attendance of witnesses. He executed 
and signed all necessary statements and pleadings. He admitted that he was op- 
erating the automobile at the time of the accident, and gave statements of the cir- 
cumstances thereof to representatives of the company. If Butler’s first story was 


told 
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true, this was the essence of cooperation before the trial. But the appellant claims 
that a material variance at the trial, whether conscious or unconscious, would vio- 
iate the insurance contract. 

[3] When persons cooperate, they act jointly or concurrently toward a common 
end, and in an insurance case they are governed by the insurance contract. Ob- 
viously the common end set forth in this contract as to statements was not that 
the assured, regardless of truth, should establish non-liability for himself or for the 
company. It was that the facts of the accident should be fairly, fully and accurately 
disclosed. As Mr. Justice Cardozo states in Coleman vy. New Amsterdam Casualty 
Co., 247 N. Y. 271, 160 N. E. 367, 369, 72 A. L. R. 1443, cooperation means “that 
there shall be a fair and frank disclosure of information reasonably demanded by 
the insurer to enable it to determine whether there is a genuine defense.” 

[4| A deliberate and wilful falsification of material facts would have violated 
the terms of the policy. This is the effect of the holding in United States Fidelity 
& Guaranty Co. v. Wyer, 60 F.(2d) 856 (C. C. A. 10). 

When the District Court charged that a variance in statements must be not only 

erial, but “conscious,” to constitute failure to cooperate, he was using equivalent 

ns for material, deliberate and wilful falsification. 

[5] If lack of cooperation under such a policy is found to exist upon the sole 
ground of variance in statements, that variance must be not only material, but 
conscious. Otherwise, an unscrupulous claim adjuster taking a written statement 
prior to trial could derive great advantage from such variance, for the honest wit- 
ness might unconsciously vary a repeated story. 

We find no reversible error in the admission of the transcript of the argument 
or in the charge of the District Court. 

The judgment is affirmed. 


McADAM v. FEDE RAL MUT. LIABILITY INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 10, 1934. 
193 Northeastern Reporter 362. 

INSURANCE. 

Plaintiff held entitled to maintain bill to satisfy judgment obtained on July 
10, 1933, against an assured of compulsory automobile liability insurer for con- 
sequential damages on account of statutory automobile liability policy issued by 
insurer on January 10, 1929, containing only the statutory coverage, as against 
contention that amendment adding indemnity for “consequential” damages mani- 
fested legislative intention that consequential damages should not be covered until 
1930 (G. L. c. 214, § 3, cl. 10, as amended by St. 1930, c. 340, § 4). 

(For other cases, see Insurance, Dec. Dig. § 514.) 

INSURANCE. 
_ Amendment to compulsory motor vehicle liability insurance law adding indem- 
nity for consequential damages held not to affect rights of injured persons or 
obligations of compulsory motor vehicle liability insurers existing at time of its 
enactment (G. L. c. 214, § 3, cl. 10, as amended by St. 1930, c. 340, § 4). 

(For other cases, see Insurance, Dec. Dig. § 40.) 


\ppeal from Superior Court, Suffolk County; Goldberg, Judge. 

Suit by Cecillia McAdam against the Federal Mutual Liability Insurance Com- 
pany. Decree for plaintiff, and defendant appeals. 

\firmed. 

E. Martin and P. Thibodeau, both of Boston, for appellant. 

M. J. Dray, of Hyde Park, for appellee. 

Prerce, Justice. 

This is a suit in equity which was submitted to a judge of the Superior Court 
upon the bill, answer, and agreed statement of facts. A decree was entered for the 
plaintiff, and the case comes before this court on the appeal of the defendant. 
The plaintiff seeks to recover from the defendant liability insurance company, 
under the provisions of the automobile compulsory insurance law, the amount of 
a judgment in favor of the plaintiff which was obtained on July 10, 1933, as the 
result of an action against one Otto V. Carlson for personal injuries, expenditures 
for medicine, medical care and attention, including doctors’ bills and X- -rays, fol- 
lowing an accident which occurred on March 2, 1929, when an automobile driven 
by said Carlson was in collision with another automobile in which the present 
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plaintiff was a passenger. Carlson was an assured of the defendant insurance com- 
pany and was covered by a statutory policy issued on January 10, 1929. There 
was no extra-territorial or property damage coverage. 

The issue formulated by the defendant is, “Can the plaintiff maintain this bill 
_in equity, which was commenced * * * [by writ dated] August 24, 1933, under 
G. L. c. 214, § 3, cl. 10, to satisfy a judgment obtained on July 10, 1933, against 
an assured of the defendant in an action of tort on a general verdict for bodily 
injuries, expenses for medicines, medical care and attention, doctors’ bills, and 
X-rays on account of a statutory Massachusetts motor vehicle liability policy that 
was issued by the defendant to its assured on January 10, 1929?” 

[1] The policy in question was a Massachusetts motor vehicle liability policy 
issued on January 10, 1929, and contained only the statutory coverage, and in s 
far as is important in this case it indemnified “against loss by reason of the lia- 
bility to pay damages to others for bodily injuries, including death at any time 
resulting therefrom, sustained during the term of this Policy.” St. 1925, c. 346, § 
2, as amended by St. 1926, c. 368, § 2, St. 1928, c. 381, § 4. This statute was 
amended by St. 1930, c. 340, § 1, and as amended reads: ‘“ ‘Motor vehicle liability 
policy * * * provides indemnity * * * against loss by reason of the lia- 
bility to pay damages to others for bodily injuries, including death at any time 
resulting therefrom, or consequential damages consisting of expenses incurred by 
a husband, wife, parent or guardian for medical, nursing, hospital or surgical 
services in connection with or on account of such bodily injuries or death, sustained 
during the term of said policy. * * *” It is the contention of the insurance 
company that the amendment to the statute, adding indemnity for “consequential” 
damages, is a legislative declaration that it was never intended that consequential 
damages, however defined, should be covered by any statute until 1930, that is to 
say, the Legislature had in mind when it enacted St. 1930, c. 340, § 1, that persons 
receiving “bodily injuries” had no statutory insurance protection which covered 
medical bills, doctors’ bills, X-rays or nursing expenditures, and that it indicated 
by St. 1930, c. 340, § 1, its intention to cover only “consequential” damages sus- 
tained by the persons named in the statute then enacted, on account of such bodil 
injuries. 

The case of Cormier v. Hudson, 284 Mass. 231, 187 N. E. 625, relied on by 
the defendant, does not support its contention that a person suffering bodily 
injuries caused by the wrong of another may not recover against that person, and 
ultimately under the statute against the insurer of the wrongdoer, by way of com- 
pensation all expenses caused by the injury which are incurred in an attempt to 
avoid or lessen the damages sustained. Such damages include medicine, medical 
attendance, and reasonable compensation for care and nursing. Lewis v. Spring- 
field, 261 Mass. 183, 187, 158 N. E. 656; Mitchell v. Springfield, 261 Mass. 188, 
158 N. E. 658; Cassidy v. Constantine, 269 Mass. 56, 168 N. E. 169, 66 A. L. R 
1186. Indeed, the inference is strong that the Legislature did not provide protec- 
tion of the sort referred to in St. 1930, c. 340, for a person suffering from bodily 
injuries, because it supposed such person was fully provided for by existing stat- 
utes. The damages for bodily injuries sustained by the party injured are both 
consequential and direct results of the injuries, while the pecuniary damages caused 
by the injury, sustained by others, are entirely consequential. Williams v. Nelson. 
228 Mass. 191, 196, 117 N. E. 189, Ann. Cas. 1918D, 538: Wilson v. Grace, 273 
Mass. 146, 154, 173 N. E. 524. 

[2] The record discloses that the policy of the insured was issued in 1929, 
and that the accident occurred thereafter in the same year. The date of the tssu- 
ance of the writ in the law action is not stated in the record, but it is inferred 
that since the accident occurred on March 2, 1929, it was begun before March 43, 
1930, as St. 1925, c. 346, § 10 (as amended by St. 1929, c. 29), requires that actions 
of this character be brought within one year after the cause of action accrues 
Such being the facts, and assuming the plaintiff could recover damages of the 
kind described in St. 1930, c. 340, the defendant contends that the plaintiff has no 
remedy in equity against the defendant under G. L. c. 214, § 3, cl. 10, as amended 
by St. 1930, c. 340, § 4. E 
' G. L. c. 214, § 3, cl. 10, as amended by St. 1923, c. 149, § 3, reads: “Suits to 
reach and apply in satisfaction of a judgment for loss or damage for bodily 
injury or death by accident or for damage to property, which has not been satis- 
fied within thirty days after the date when it was rendered, the obligation of an 
insurance company to the judgment debtor under a policy insuring him agaist 
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liability for loss or damage from such injury or death by accident or such dam- 
age to property.” This provision was amended by St. 1930, c. 340, § 4, which 
reads: “Section three of chapter two hundred and fourteen of the General Laws, 
as amended * * * [by St. 1923] is hereby further amended by striking out 
said tenth clause and inserting in place thereof the following:—(10) Suits to 
reach and apply the obligation of an insurance company to a judgment debtor 
under a motor vehicle liability policy, as defined in section thirty-four A of chapter 
ninety, or under any other policy insuring a judgment debtor against liability for 
loss or damage on account of bodily injury or death or for loss or damage result- 
ing therefrom, or on account of damage to property, in satisfaction of a judgment 
covered by such policy, which has not been satisfied within thirty days after the 
date when it was rendered. Section 5. This act shall not apply to motor vehicle 
liability policies or bonds, both as defined in section thirty-four A of chapter 
ninety of the General Laws, or to deposits under section thirty-four D of said 
chapter, covering motor vehicles registered for operation during the current year 
or any part thereof.” 

{3, 4] As above said it is the contention of the defendant that the plaintiff 
cannot maintain her suit to reach and apply the obligation of the insurance com- 
pany for the reason that the act of 1930 definitely repealed the prior acts and 
provided a new remedy. It is plain said St. 1930 was not passed for the purpose 
of affecting rights of injured persons or obligations of the insurance company 
existing at the time of its enactment. “It is a familiar rule of construction, that 
when statutes are repealed by acts which substantially retain the provisions of the 
old laws, the latter are held not to have been destroyed or interrupted in their 
binding force.” United Hebrew Benevolent Association v. Benshimol, 130 Mass. 
325, 327. “In practical operation and effect * * * they are rather to be con- 
sidered as a continuance and modification of old laws, than as an abrogation of 
those old, and the reenactment of new ones.” Shaw, C. J. in Wright v. Oakley, 
5 Metc. 400, 406; Pacific Mail Steamship Co. v. Joliffe, 2 Wall. 450, 459, 17 L. Ed. 
805. “Those parts of the original statute which are inconsistent with the amended 
statute, and those only, are repealed by implication.” Knowlton, C. J., in Wilson 
v. Head, 184 Mass. 515, at page 517, 69 N. E. 317, 318. The rights of the plain- 
tiff and the obligations of the defendant were not affected by St. 1930. 

The defendant’s requests for rulings are not specifically argued. We have 
considered them and find no error in the refusal to give any which requires a 
reversal of the decree. This decision is not intended to conflict with the decision 
of Bartlett v. Hall (Mass.) 193 N. E. 360. 

Decree affirmed, with costs. 


BEALS v. CENTRAL MUT. AUTO. INS. CO. No. 19. 
Supreme Court of Michigan. Dec. 10, 1934. 
257 Northwestern Reporter 868. 
1. INSURANCE. 


Insurer is estopped from denying liability under automobile liability policy, 
where, without notice to insured of disclaimer of liability, insurer defends suit with 
knowledge, or means of knowledge, of facts which, if established, would relieve it 
irom liability. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


2. INSURANCE. 

Where insurer notifies insured that, if certain facts are established, insurer will 
disclaim liability under automobile liability policy, and insured after such notice 
makes no objection to insurer’s defense of suit against insured, such defense does 
not estop insurer from denying liability. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. INSURANCE. 

Automobile liability insurer held estopped to deny liability on ground that au- 
tomobile at time of accident was operated by intoxicated person within exemptions 
ot policy, where insurer with knowledge of alleged intoxication assumed defense 
tor more than four years, and notice of disclaimer was given to attorneys of in- 
sured’s administratrix. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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4. INSURANCE. 

Administratrix held entitled to maintain action upon intestate’s automobile ]j- 
ability policy to recover amount of judgment recovered against intestate, regardless 
of whether estate paid judgment or whether estate assigned its claim to judgment 
creditors, since insurer could pay to clerk of court, and administratrix was author 
ized to collect all assets of intestate. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Circuit Court, Wayne County; Thomas J. Murphy, Judge 

Action by Estelle M. Beals, administratrix of the estate of Edward Snell, de- 
ceased, against the Central Mutual Auto Insurance Company, a Michigan corpura- 
tion. Judgment for plaintiff, and defendant appeals. 

\ firmed. 

\rgued before the Entire Bench 

EK. Dean Alexander, of Detroit, for appellant. 

\ddison D. Connor, of Detroit, for appellee. 

Epwarp M. SHARPE, Justice. 

Prior to February 18, 1928, Edward Snell had a policy of insurance with 
defendant company, paragraphs B and H of which read as follows: 

“Notice of Loss. 

“B. Upon the occurrence of an accident or loss under this policy the assured 
shall give immediate written notice thereof with full information obtainable at the 
time, to the company at its Home Office. Failure to so notify the company shall 
relieve the company of all liability hereunder. If a claim is made against the as- 
sured on account of an accident, the assured shall give like notice thereof with 
full particulars. If thereafter any suit is brought against the assured to enforce 
such claim for damages, the assured shall immediately notify the company at its 
Home Office if served with summons or other process, and the company will de- 
fend such suit whether groundless or not; the expense incurred by the company in 
defending such suit, including court costs and interest accruing after the entry of 
judgment will be borne by the company within the limits of liability expressed in 
the policy. 

“Exclusions. 

“H. It is specially understood and agreed that the company shall not be liable 
ior damage to freight carried upon the automobile insured in this policy or while 
the same is being operated by any person under the influence of, or engaged in the 
transportation of intoxicating liquors; or by any person other than the assured, as- 
cured’s servants, employees, agents, and membe rs of assured’s immediate family of 
Jawtul age and duly licensed, according to law.’ 

And on that date one Joe Thomas, a chauffeur of Snell, struck a car occupied 
by May and Alice Ketcham, resulting in personal injuries to the Ketchams. Shortly 
atter this accident Snell was killed in an aeroplane accident, and his mother, plain- 
tiff herein, was appointed administratrix of his estate. Later the Ketchams filed 
claims against the administratrix of the Snell estate for damages for such injuries, 
and testimony was taken July 10, 1930, and October 4, 1930. Awards were entered 
for said claims which were appealed to the circuit court. At the hearing before 
the commissioners on claims there was some evidence given by Alice Ketcham to 
the effect that Joe Thomas was intoxicated at the time of the collision. The insur- 
ance company undertook the defense of the claim before the commissioners on 
claims and continued throughout until the first trial in the circuit court on April 
13, 1932, when the cause was declared a mistrial. In the meantime Pelton & Me- 
Gee, attorneys at law of Pontiac, Mich., in the county where the estate was being 
probated, acted for the administratrix of the estate whenever called upon to give 
advice or draw legal papers. 


On, May 7, 1932, the insurance company notified Mr. Pelton of the firm ot 
Pelton & McGee, by telephone, to the effect that, if intoxication was proven, there 
would be no coverage. At no time did the insurance company notify the admin- 
istratrix of the estate personally that they denied liability. The cause was tried 
again on May 12, 1932, with the insurance company representing the estate, and re- 
sulted in a verdict for plaintiff 

The record also discloses that the administratrix of the estate consulted the 
insurance. company before and after the hearing before the commissioners on claims 
and was given some assurance that the company would take care of the claim. 
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The defendant company first contends that there was no waiver of the pro- 
yisions as stated in clause H of the policy, and, second, that such an action as was 
instituted by the plaintiffs in the instant case may not be maintained directly by 
the estate of an insured against an insurer for the amount of the judgment 
recovered by a third party. 

{1-4] In the discussion of this case, we may assume that provision H of the 
policy, which limits coverage when the automobile is being operated by any per- 
son under the influence of intoxicating liquors, is a valid provision. See Ross v. 
Michigan Mutual Auto Ins. Co., 224 Mich. 263, 195 N. W. 88 And the next ques- 
tion is, Has the plaintiff established a waiver by the defendant of its defense under 
the policy of insurance? We think the true rule is stated in Fidelity & Casualty 
Co. of N. Y. v. Board of Road Commissioners, 267 Mich. 193, 255 N. W. 284, 285, 
where this court said: “It seems to be well settled also that when an insurer, al- 
though obligated te defend under the terms of its policy, with knowledge of or 
ieans of ascertaining facts which, if established, will relieve it from liability at 
the suit of the insured, undertakes and prosecutes the defense, without giving rea- 
sonable notice to the insured, that it does not consider itself, liable to it under the 
policy, it is estopped to deny its liability. But if notice be given that in the event 
i certain facts being established it will disclaim liability and the insured, after 
such notice, makes no objection to its further defense of the action or proceeding, 
no estoppel can be based thereon.” 


The defendant claims that this case is governed by Kidd v. Minnesota Atlantic 
Transit Co., 261 Mich. 31, 245 N. W. 561, 562, wherein the court said: “An insurer 
vhich denies its liability under the provision of its policy under consideration, be- 
fore judgment, and while the ®Msured has sufficient time to protect its interest at 
the trial of the cause by providing its own counsel, or otherwise, is not estopped, 
lan action against it on the policy, to plead this provision as a defense in an 
ction upon the policy, although it may have assumed the defense of an action 
gainst the employer by an employee.” 


But in the case at bar the insurance company assumed the defense before the 


ommissioners on claims with sufficient knowledge of the claim of 
i possible defense. This was in July, 1930. 
n appeal through a trial that was declared a mistrial. This 
The first noncoverage notice was May 7, 1932, just a few days before the 
inal, and no such notice was personally given to the assured. We think that, af- 
ter assuming liability under the insurance policy for more than four years, during 


intoxication as 
They continued to assume the defense 
was in April, 1932 
second 


vhich time the assured was not allowed to direct their defense, the notice finally 
given to the assured through attorneys Pelton & McGee did not give them sufficient 
lime to protect their interests, and the insurance company is now estopped from 
nsisting upon the breach of the policy on the part of the assured. The record 
does not disclose that the estate has paid the two Ketcham judgments or that the 
estate has assigned its claim to the Ketchams, and we may assume that neither 
as heen done. This is a direct proceeding by the insured to determine the liability 


of the insurance company and to collect the loss or liability created as a result of 
the accident as of February 18, 1928. 


_ In Exo y. Detroit Automobile Inter-Insurance Exchange, 259 Mich. 578, 244 
\. W. 241, the insured assigned their rights under the policy to the plaintiffs (the 
injured parties) in the original case, and this court permitted the plaintiffs to re- 


cover direct in an action against the insurer. The court also held in that 


case, 
that, « m the 


ub death of the automobile owner, the administrator of his estate stood in 
is place, and had a right to demand that the insurer meet its responsibilities to 
those having claims against the estate arising out of the accident. 

Our statute also provides that judgments in the circuit court may be paid and 

satisfied by payment of the same to the clerk of the court; whether or not the 
amount so paid is paid directly to the administrator of the estate and plaintiff here- 
nor paid to the injured parties is of no concern to the defendant. He is dis- 
harged thereby. Moreover, the provisions of our probate law provide for the 
‘ollection in the hands of the administrator or executor of all the assets of the 
ecedent. Foreman Bros. Banking Co. v. Handy, 229 Mich. 635, 641, 201 N. W. 
41. In fact, it is one of his duties to so do. 
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Judgment affirmed, with costs to plaintiff. 


Nelson Sharpe, C. J., and Potter, North, Fead, Wiest, Butzel, and Bushnell, JJ., 
concur. 


GROSSMAN v. LANGER (CITIZENS’ MUT. AUTOMOBILE INS. CO., 
Garnishee). No. 68. 
Supreme Court of Michigan. Dec. 10, 1934. 
257 Northwestern Reporter 875. 
2. INSURANCE. 

“As respects sufficiency of premium payment on automobile liability policy, 
insurer's agency’s solicitor to whom premiums were paid /e/ld insurer’s “agent,” 
where he solicited application, delivered policy, and collected all premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

4. INSURANCE. 

Where premium has been paid, cancellation for nonpayment cannot be made 
(Comp. Laws 1929, § 12461). 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

INSURANCE. 

Where total premium was to be applied for liability insurance and for auto- 
mobile club membership, partial payment of premium held properly applied to 
insurance feature of policy, where principal reason for payment of premium was 
for insurance; club feature being incidental. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from Circuit Court, Wayne County; Thomas J. Murphy, Judge. 

Action by Eugene Grossman against Joseph Langer, wherein the Citizens’ 
Mutual Automobile Insurance Company, a Michigan corporation, was garnished. 
Judgment for plaintiff, and garnishee appeals. 

Affirmed. 

Argued before the Entire Bench. 

Fewlass & Frisbee, of Detroit, for appellant. 

S. Brooks Barron, of Detroit, for appellee. 

Epwarp M. SHARPE, Justice. 

June 28, 1932, Joseph Langer made an application to a representative of an 
insurance company for an insurance policy. This policy covered public liability, 
property damage, and an automobile club membership for a full premium of $30; 
$22 of which was the cost of the automobile insurance policy and $8 of which was 
the cost of the club membership. 

On June 4, 1933, Joseph Langer was involved in an accident with Eugene 
Grossman, the plaintiff herein, suit was begun and a judgment rendered against 
Joseph Langer September 27, 1933, in the sum of $2,339 and $40 taxed costs: 
however, on June 28, 1933, the insurance company notified Joseph Langer that, 
because of a certain cancellation notice which they allege had been sent to Joseph 
Langer January 31, 1933, and because of his failure to pay the premium on the 
policy, no policy was in force, and at the same time stating that they would have 
their attorneys defend the case but without prejudice to any of the rights of the 
company. 

November 24, 1933, an affidavit for a writ of garnishment was filed, and the 
insurance company made a disclosure December 27, 1933, in which they stated that 
they were not indebted to Joseph Langer, principal defendant, because of the 
cancellation of the policy prior to the accident upon which suit was brought. The 
facts in connection with the securing of the application and the collection of the 
premium on the same are that the Dorr Frisbee Agency of Detroit has an agency 
with the defendant insurance company, and that a solicitor by the name of P. B. Kerr 
was in the employ of the agency. He secured the application and collected what- 
ever money was paid on the same. There is a sharp dispute as to the amount 
paid; the insurance company claiming that only $13 was paid to P. B. Kerr, and 
the principal defendant, Joseph Langer, claiming that the $23 was paid, but in 
either case no part of the money reached the home office. 

The principal claims of the insurance company are: (1) That the payment 0! 
the premium or any part thereof on an insurance policy to the solicitor ot an 
agent of an insurance company is not payment to the insurance company. (-) 
That whatever amount was paid on the premium by the principal defendant, Joseph 
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Langer, should be divided and applied on each account, in proportion to the amount 
due each account, and that, assuming the amount paid was $23 as claimed by 
plaintiff, then the amount and premium so paid would have been exhausted at least 
two months before the accident happened. (3) That the following cancellation 
notice was mailed to, and received by, atc Joseph Langer: 

“The premium for this policy of insurance appears as unpaid on our books 
and we regret that it is not possible to continue the policy in force. 

“You are, therefore, hereby notified that this policy is null, void and of no 
benefit and that no liability of any kind shall exist against the Company because 
of the issuance of this policy or under its terms, conditions and agreements.” 

And that under the circumstances it was unnecessary to state in such notice 
that the excess of paid premium would be refunded where there was no excess 
of paid premium, and the provision of section 12461, 3 Comp. Laws 1929, requir- 
ing the cancellation notice to state that the excess premium, if not tendered, will 
be refunded on demand, does not apply. (4) That the court was in error in not 
granting a new trial on the grounds of newly discovered evidence. 

[1] In Rorick v. State Mutual Rodded Fire Ins. Co., 263 Mich. 169, 248 N. W. 
584, 585, this court said: “Under the facts, Mr. Humphrey was defendant's agent 
in receiving the application, collecting the premiums, and forwarding the applica- 
tion to defendant; his acts were the acts of the company: his knowledge the 
knowledge of the company. Russell v. Ins. Co., 80 Mich. 407, 45 N. W. 356: 
Blake v. Insurance Co., 194 Mich. 589, 161 N. W. 890. * * * The company 
dealt with him as its agent, as did plaintiff, who had no notice or knowledge of 
any limitation upon Humphrey’s authority. He had apparent authority to effect 
insurance. He took the application, made the survey, collected the premium and 
other charges for the policy, and the application and the money are still in his 
hands, or in the hands of defendant company. His agency cannot be narrowed by 
limitations on his authority not communicated to plaintiff. Insurance Co. v. Wil- 
kinson, 13 Wall. [80 U. S.] 222, 20 L. Ed. 617: Ames v. Auto Owners’ Ins. Co., 
225 Mich. 44, 195 N. W. 686.” 

|2]| Under the circumstances in the instant case, Mir. Kerr was the agent of 
the insurance company. He solicited the application, delivered the policy, and col- 
lected all premiums paid, and the insurance company cannot now be heard to say 
that he had no authority in so doing. 

[4] The insurance company next contends that a cancellation notice was 
mailed to Joseph Langer January 31, 1933. This notice, if mailed, was for non- 
payment of the premium. The record discloses that the notice was never received 
by Joseph Langer; however, where the premium has been paid, cancellation for 
nonpayment cannot be made. Clifford v. Catholic Mutual Benefit Ass’n, 208 Mich. 
448,175 N. W. 242, and cases cited therein. 

|5] The application for insurance shows that $22 of the premium was for 
insurance and $8 was for a club membership. There is no testimony in the record 
as to how the amount paid was to be applied. The accident happened June 4th, 
and the policy, if fully paid up, would have expired June 28th. The trial court 
directed that the $23 paid upon the premium was first to be applied upon the 
insurance feature of the policy; such an application of the funds paid extended 
the insurance beyond the date of the accident. We think the court came to the 
tight conclusion. The principal reason for the payment of the premium was for 
insurance. The club feature of ~ policy was only incidental; however, this court 
in Youmans v. Heartt, 34 Mich. 397, stated: “Where the parties do not make 

specific appropriation of the moneys paid, the Jaw will appropriate it usually as 
the justice and equity of the case may require.’ 

_ This rule was later followed in Van Sceiver vy. King, 176 Mich. 605, 142 
N.W . 1069, and Mauro v. Davie, 236 Mich. 309, 210 N. W. 308. 

We have examined the other questions raised by defendant, and in our 
opinion they present no reversible error. 

Judgment affirmed: plaintiff may have costs. 


Nelson Sharpe, C. J., and Potter, North, Fead, Wiest, Butzel, and Bushnell, 
Jy Concur. 
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PERKINS v. CENTRAL MUT. AUTO INS. CO. No. 79. 
Supreme Court of Michigan. Dec. 10, 1934. 
257. Northwestern Reporter 891. 
INSURANCE. 

Insurer waived provision of automobile theft policy that action thereon shall 
be commenced within one year after loss accrues, where after loss accrued insured 
and insurer negotiated about submission of disputed facts to court (Comp. Laws 
1929, § 13941, subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

Appeal from Circuit Court, Muskegon County; John Vanderwerp, Judge. 

\ction by Henry Perkins against the Central Mutual Auto Insurance Com- 
pany, a Michigan corporation. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 

\rgued before the Entire Bench. 

Mason, Alexander, McCaslin & Cholette, of Grand Rapids, for appellant 

Parmenter & Van Eenenaam, of Muskegon, for appellee. 

Potter, Justice. 

Plaintiff sued on a policy of insurance to recover damages for the loss of an 
automobile insured by defendant. 

The question is whether plaintiff's right to recover is barred by the terms of 
the policy which provides suit must be commenced within one year after loss 
accrues. 

\ppellee concedes the limitation in the policy that suit must be commenced 
within a year after loss accrues is valid and enforceable, unless, under the facts, 
defendant waived this provision of the policy, or has become estopped by its con- 
duct to rely upon it. The trial court held such provision of the policy had been 
waived and entered judgment for plaintiff. Defendant appeals. 

The case was heard before a jury but, after the testimony was concluded, the 
parties waived the right to have the case decided by jury and agreed it should 
be submitted to and decided by the court. 

\fter loss accrued, plaintiff and defendant, through their representatives, 
negotiated for a considerable time about submitting the disputed facts to a court 
for decision, evidently contemplating such submission under subdivision 7, § 13941, 
Comp. Laws 1929, which provides: 

“Parties to any question of difference which might be the subject of any civ! 
action, without bringing suit, may agree upon a case containing the facts of the 
matter in controversy, and submit the same to the court, and the court shall 
thereupon hear and determine the cause and render judgment thereon, as in other 
cases.” 

Plaintiff's loss accrued about August 1, 1930. August 1, 1931, the parties were 
still negotiating for a settlement. On that day, plaintiff’s attorney wrote defend- 
ant’s counsel: 

“It is my understanding from our arrangement that we will submit to the 
court the question of whether or not under the facts as stated Mr. Perkins had 
an insurable interest in the car, or, if you prefer, whether or not the statutory 
provisions with regard to transfer of title within ten days is a bar to recovery 
by Mr. Perkins.” ; 

Shortly after this, defendant’s attorney had a conference with plaintiff's 
counsel, in Muskegon. It was not until September 15, 1932, the parties discussed 
a cash settlement of the controversy. Negotiations dragged along until April 28, 
1933, when defendant’s attorney wrote plaintiff's attorney: 

“Our clients feel that since the time for starting suit under the policy has 
expired and for other reasons there is no liability in this case that they must 
decline to make any payment under this policy.” 

Suit was commenced July 24, 1933. Under the circumstances, defendant waived 
its right to stand upon the strict terms of the policy providing action thereon 
should be begun within one year after loss accrues. Dolsen v. Ins. Co., 151 Mich. 
228, 115 N. W. 50; Mastenbrook v. United States Acc. Ass’n, 154 Mich. 16, 11/ 
N. W. 543; Friedberg v. Ins. Co., 257 Mich. 291, 241 N. W. 183. 

Judgment affirmed, with costs. 

Nelson Sharpe, C. J., and North, Fead, Wiest, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 
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M. J. Federman Co., Inc. v. American Ins. Co. 


STATE v. BEAN. No. 30051. 
Supreme Court of Minnesota. Dec. 2 
258 Northwestern Reporter 18 


1, 1934. 


1. INSURANCE. 
Contract whereby issuer obligates itself to perform for holder acts of value 
in case of his loss or damage is one of “insurance,” within statute making it 
unlawful to issue insurance policy without having complied with law (Mason’s 
Minn. St. 1927, §§ 3314, 3762). 
(For other cases, see Insurance, Dec. Dig. § 2.) 
2. INSURANCE. 

Contract, whereby issuer agreed to furnish holder with bail and to defend 
holder against civil or criminal litigation resulting from use of automobile, eld 
contract of “insurance,” within statute making it unlawful to issue insurance con- 
tract without compliance with law (Mason’s Minn. St. 1927, §§ 3314, 3762). 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Syllabus by the Court. 

\ contract, whereby the issuer obligated itself to perform for the holder acts 

value in case of his loss or damage, eld to be one of insurance. 

\ppeal from District Court, Hennepin County; Frank E. Reed, Judge. 

M. E. Bean was convicted of unlawfully making and issuing an insurance 
policy, and he appeals. 

\ffirmed. 

McElmeel & Fisch and Jerome Jackman, all of Minneapolis, for appellant. 

H. H. Peterson, Atty. Gen., Roy C. Frank, Asst. Atty. Gen., and Ed. J. Goff, 
Co. Atty., and Wm. G. Compton, Asst. Co. Atty., both of Minneapolis, for the 
tate 

Per Curiam. 

Defendant appeals from a judgment convicting him of the crime, a mis- 
demeanor, of unlawfully making and issuing an insurance policy contrary to law. 
Mason’s Minn. St. 1927, § 3762. 

{1, 2] The contract in question was sold by Mr. Bean as agent for the Fidelity 
Mutual Association, a corporation under the laws of this state, which has not 
complied with the statutes relating to domestic insurance companies. The contract 
was issued to one Fink, who paid for it $28.50. The term of its coverage was two 
years, and the general subject thereof the use by Mr. Fink of an automobile. 
The issuing company obligated itself to give Fink the benefit of an “emergency 
benetit” which bound the company to spend not to exceed $100 to enable Fink 
to communicate with relatives or friends if, by reason’of injury, he was physically 
unable to do so himself. In case of his arrest for having wrongfully caused injury 
to person or property by use of his automobile, the company agreed to furnish 
him with a bail bond not exceeding the sum of $5,000 underwritten by an 
“authorized surety company.” It also agreed to defend Fink or “any member of 
his family, his agents or employees,” against civil or criminal litigation resulting 
from the use of his automobile. There was no agreement to answer for any judg- 
ment resulting from such litigation. “Tow service,” “roadside repairs,” and “me- 
chanical advice” were also to be furnished in specific contingencies. 

“Insurance” is thus defined by statute (1 Mason’s Minn. St. 1927, § 3314): 
“Insurance is any agreement whereby one party, for a consideration, undertakes to 
indemnify another to a specified amount against loss or damage from specified 
causes or to do some act of value to the assured in case of such loss or damage.” 

Nothing more need be said to show that the contract in question was one of 
insurance under the statute and the rule of Physician’s Defense Co. v. O'Brien, 
100 Minn. 490, 111 N. W. 396. The contract obligated the issurer to do, not one, 
but possibly several acts “of value to the insured in case of such loss or damage.” 
The statute declares the plain fact that rendition of services may be as much com- 
pensation for loss from a stated event as would be the payment of money. 

Judgment affirmed. 


M. J. FEDERMAN CO., Inc. v. AMERICAN INS. CO. 
Supreme Court, Appellate Division, First Department. Dec. 7, 1934. 
275 New York Supplement 801. 
INSURANCE. 


Buyer of goods, shipped from another state by public truckmen, last of whom 
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transferred them to local truckmen agreeing with buyer to hold them until next 
business day, held protected from loss thereof by theft from public garage, to 
which local truckman took them, under insurance policy covering loss by theft of 
goods in carrier’s custody. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Submission of controversy between the M. J. Federman Company, Incorpor- 
ated, plaintiff, and the American Insurance Company, defendant, upon an agreed 
statement of facts, pursuant to Civil Practice Act, §§ 546-548. 

Judgment for plaintiff. 

Argued before Finch, P. J., and Merrell, Townley, Glennon, and Untermyer, 
JJ. 

Parker, Chapin & Flattau, of New York City (Lucien Hilmer, of New York 
City, of counsel; Monroe Chapin, of New York City, on the brief), for plaintiff. 

Hill & Rivkins, of New York City (G. S:. Rivkins, of New York City, of 
counsel; Barton P. Ferris, of New York City, on the brief), for defendant. 

TowNLey, Justice. 

This submission is to determine as to the right of plaintiff to recover $4,190.13 
for loss of certain merchandise by theft which was allegedly covered by defend- 
ant’s policy of insurance. The policy, in so far as it is relevant to this case, reads 
as follows: 

“3. Covering in the United States and/or Canada, in custody of (as carrier, 
bailee, warehousemen or otherwise) Railroads, Express, Motor Transportation 
Companies, * * * Licensed Public Truckmen, Public Truckmen, Trucks of the 
assured * * * and/or other Common Carrier and Land conveyances incidental 
to any of the above or otherwise. * * * 

“4. To cover all loss and/or damage caused by * * * Theft * * * 
from the time of leaving the Warehouse, Store or Factory, of Shipper until safely 
delivered into Warehouse, Store or Factory of Consignee.” 

The question is whether the loss by theft occurred while the property was in 
the custody of a common carrier within the meaning of the protection of this 
policy or whether it occurred after the merchandise was safely delivered to the 
assured’s agent. 

Plaintiff purchased certain merchandise in Illinois. The seller shipped the 
goods by interstate public truckmen, consigned to the plaintiff at New York City. 
A truck of one company carried the goods to Buffalo, where the merchandise was 
transferred to a truck of the Empire Haulage Corporation, also a common carrier. 
The Empire Haulage Corporation brought the goods to the premises of the plain- 
tiff located on the second floor of 115 Fifth avenue on Saturday, April 22, 1933, 
a few minutes before noon. The driver of the truck spoke to plaintiff’s receiving 
and shipping clerks and requested them to accept delivery. The closing time at 
the plaintiff's premises was 12 o’clock noon. It was decided not to receive the 
merchandise into the premises at that hour. Lawrence, the shipping clerk, tele- 
phoned the New York office of the Empire Haulage Corporation and inquired 
whether the carrier could hold and keep the merchandise until the following Mon- 
day morning, April 24, 1933. The carrier said that it would hold the merchandise 
at a charge of $12. One Taig, the president of the Broadway Local Express Com- 
pany, Inc., a local common carrier who had done all the local trucking required 
by the plaintiff for many years, was present at the plaintiff's premises at the time 
of the arrival of the goods. The shipping clerk then asked Taig if his company 
could receive and hold the goods until Monday morning. Taig agreed to do this 
for $6. Plaintiff then directed the Empire Haulage Corporation to turn over this 
merchandise to the Broadway Local Express Company, Inc., and a receipt for the 
merchandise was filled out by plaintiff and executed by Broadway Local Express 
Company, Inc., in favor of the plaintiff and delivered to plaintiff. 

The Empire Haulage Company delivered the goods to the Broadway Local 
Express Company on the street at Nineteenth street and First avenue. The goods 
were put into another truck and driven to Prince’s Garage, a public garage, on 
East Nineteenth street, where it was parked and left against the rear wall. 
Nobody was left by Taig to watch the goods. No one on behalf of the plaintiff 
specifically agreed with Taig where the goods would be kept. The plaintiff did 
know that Taig’s company maintained a warehouse at 409 East Twenty-fourth 
street, suitable for warehousing. On the night of April 22, 1933, Prince’s Garage 


was entered and robbed. None of the goods has ever been recovered. 
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The question in this case is whether the owner of goods under the particular 
circumstances has taken the freight into his own care and possession or its 
equivalent, or whether he has waived the necessity for delivery to his own ware- 
house or shop. Strong v. Natally (1804) 127 Eng. Rep. 362, 1 Bos. & Pul. (N. R.) 
16; Houlder Brothers & Co. vy. Merchants’ Marine Insurance Co., Ltd., L. R. 17 

B. D. 354, 6 Asp. Mar. L. Cas: 12 C. A, 

According to the submission, plaintiff’s contract with Taig involved Taig’s 
agreement to “hold the merchandise above mentioned until the following Mon- 
day morning, April 24, 1933.” Plaintiff also “did not know where its merchandise 
was to be kept or held nor did it make any inquiry as to where the goods were 
to be kept and held by the Broadway Local Express Company, Inc. * * * 
Lawrence assumed that the plaintiff's merchandise here in question would be held 
at said warehouse operated and maintained by the Broadway Local Express Co., 
Inc. Neither Lawrence nor Gold (the other clerk) ever heard of Prince’s Garage 
until after the robbery and theft. * * *” 

We think that on these agreed facts it was manifestly the intention of the 
buyer not to receive the goods into its own custody prior to the following Mon- 
day morning and that the goods were protected from loss by the policy so long 
as they were in the possession, constructive or actual, of the Broadway Local 
Express Company, Inc. The transfer from Empire Haulage Corporation to the 
Broadway Local Express Company, Inc., did not constitute acceptance of the 
goods, but was simply a transfer of custody from one carrier to another pending 
delivery on Monday morning, Judgment is directed for plaintiff, without costs. 

Judgment directed in favor of the plaintiff, without costs. Settle order on 
notice. All concur. 


POWERS et al. v. WELLS (YORKSHIRE INDEMNITY CO., Garnishee). 
Superior Court of Pennsylvania. Jan. 4, 1935. 
176 Atlantic Reporter 62. 
INSURANCE. 
Evidence held insufficient to make issue for jury whether employee, authorized 
to drive automobile to school, was operating car with employer’s permission, within 


employer’s liability policy, at time of accident which occurred on employee’s return 
to school after having driven beyond school on mission of his own. 
The evidence merely showed that the employee, who was employed to 
do odd jobs around the house and to drive the children to and from school, 
might have used automobile for his own purposes on prior occasions, but 
there was no proof of a general practice or common usage permitting him 
to do so. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 

\ppeals Nos. 337, 338, October term, 1934, from judgments of Court of Com- 
mon Pleas No. 1, Philadelphia County, No. 10888, December term, 1930; Francis 
Shunk Brown, Jr., Judge. 

\ttachment proceeding by Margaret Powers, a minor, by her next friend and 
father, Richard Powers, and by Richard Powers in his own right, against the York- 
shire Indemnity Company, garnishee, on judgments obtained against James Wells, 
defendant. From judgment rendered in favor of garnishee, plaintiffs appeal. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, and 
Parker, JJ. 

Milford J. Meyer and Robert M. Bernstein, both of Philadelphia, for appellants. 

Henry S. Ambler, Frank R. Ambler, and Harry S. Ambler, Jr., all of Phil- 
adeiphia, for appellee. 


3ALDRIGE, Judge. 


About 3:20 p. m. on May 9, 1930, the minor plaintiff was struck and injured at 
Midvale — and East River drive, Philadelphia, by an automobile owned by 
Elise J. Edmonds, and operated by James Wells, employed by Mr. and Mrs. 
Pk to do odd jobs around the house, drive Mr. Edmonds to the station and 
the children to and from school. The Edmonds’ home is at Whitemarsh, about 
seven miles north of the John Storey Jenks School at Chestnut Hill attended + the 
children. Wells usually left the house about 3 o’clock to be at the schoool at ; 3:30, 
but on the afternoon of the accident he left about 2:30 and went to Sixteenth and 
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Fairmount ayenue, approximately ten miles beyond the school, to obtain some 
parts for his own automobile. It was on his way to the school from this place, 
and when he was about six miles from the school, that the accident occurred. Suit 
was brought against Wells by the minor plaintiff, by her next friend, her father, 
and her father in his own right. Judgments were obtained by both plaintiffs. 


Mrs. Edmonds carried insurance with the Yorkshire Indemnity Company. The 
policy provided, inter alia, that: “The insurance * * * is so extended as to 
be available * * * to any person operating, and/or to any other person while 
riding in and/or to any other person, firm or corporation legally responsible for 
the operation of any of the automobiles described in the Warranties, provided 
such use or operation is lawful and with the permission of the named Assured. 
or of an adult member of Assured’s family.” The appellants issued’ attachments 
sur judgments, summoning the insurance company as garnishee. The case came on 
for trial, = verdicts were rendered in favor of the garnishee, in accordance with 
directions of the trial judge. 

The question that presents itself is whether the plaintiffs successfully carried 
the burden of proving that Wells had either express or implied permission to use 
the car at the time and place of the accident. The court below found there was 
no such proof, and we think that conclusion is correct. The plaintiffs to show 
authority relied upon the testimony of Wells, who said that on several occasions 
he had permission to use the Edmonds’ car, but when asked, “Did you get special 
permission or ask about using it, or did you just use it and later on find that it 
was all right?” he answered: “Tf they were not home I would take it and she 
might ask where I had been, I might stay longer than I should, and she would 
ask where I had been, and I would tell her so-and-so, something like that.” This 
testimony is too vague to establish a common practice on the part of the insured 
to permit Wells to use the automobile for his own purposes. Assuming that Wells 
had, on several occasions, permission to use his employer’s automobile, that was 
insufficient proof of a general practice or common usage, justifying the implica- 
tion that he had permission from his employers or an adult member of the fam- 
ily on the afternoon of the accident to use this car for his personal purposes 
The lower court held further that Wells acted contrary to Mrs. Edmonds’ express 
instructions to him “not to go down to the heart of the city.” It is unnecessary 
to determine whether the place of the accident was in the “heart of the city,” for 
there was a clear failure on the part of the plaintiffs to carry the burden of 
showing either implied or express permission to use the automobile where the 
accident occurred. Express authority to use a car for a special purpose does not 
extend this right for all purposes. Permission, therefore, to use the car to carry 
the children home from school cannot be construed as permission to Wells to use 
it for his private purposes. He had abandoned the duties of his employment, when, 
instead of going for his employer’s children, he proceeded to a distant point on 
an individual errand. The relation of master and servant had been broken and 
had not been resumed. In such circumstances, there can be no question but that 
the employer, the owner of the car, was not liable; nor can the insurer be com- 
pelled to answer for Wells’ negligence, notwithstanding he had original permis- 
sion to use the car for limited purposes. Solomon v. Com. Trust Co. of Pitts- 
burgh, 256 Pa. 55, 100 A. 534; Martin v. Lipschitz, 299 Pa. 211, 149 A. 168: 
Hannis v. Driver, 68 Pa. Super. 548; Myers v. Strousse, 94 Pa. Super. 440. 

\Vhile no appellate decision that is exactly in point has been found in this 
commonwealth by counsel or ourselves, this question come up in other juris- 
gre The appellants have cited Dickinson v. Md. Cas. Co., 101 Conn. 369, 125 
A. 866, 41 A. L. R. 500; Peterson v. Maloney, 181 Minn. 437, 232 N. W. 790: 
Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N. W. 881; Stovall 

New York Indem. Co., 157 Tenn. 301, 8 S.W.(2d) 473, 72 A. L. R. 1368. In all 
but the last case, express permission had been given to use the car the question 
involved being whether the deviation was such as to affect the insurer’ s liability. 
Two of the five judges in the Dickinson Case dissented. The Stovall Case is ver) 
similar to the case at bar, but, in our judgment, the reasoning is not sound nor 
the conclusion correct. In refusing to follow it, we bring ourselves in accord with 
a number of decisions in other jurisdictions, In Denny v. Royal Indem. Co., 26 
Ohio App. 566, 159 N. E. 107, an employee, whose duty it was to go to a 
designated place each day, extended his trip and went to see his mother, who lived 
in the same city in which he was employed. The court held that he had no per- 
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me mission from his employer, either express or implied, to use the car for that pur- 
ce, pose, and directed a verdict for the defendant. See, also, Kazdan v. Stein, 118 
‘uit Ohio St. 217, 160 N. E. 704. In Frederiksen v. Employers’ Liability Assurance 
er Corp. (C. C. A. 9th Circuit) 26 F.(2d) 76, the owner gave to one Bryson per- 
mission to take his car to a funeral. After the funeral, Bryson and some of his 
companions drove the car a distance of 40 miles. The court held that while slight 
deviations by one who had permission of the insured to use the car for a specific 
; purpose do not affect the insurer’s liability for injuries, the permission did not 
ile include the use of the car after the funeral, and, therefore, the insurer was not 
_ liable. To the same effect is Trotter v. Union Indem. Co. (C. C. A. 9th Circuit) 
ted 35 F.(2d) 104; Johnson v. American Auto Ins. Co., 131 Me. 288, 161 A. 496. 
ed, Our conclusion is that the terms of the policy clearly provide for the liability 
nits of the insurer only when the automobile is being used by one other than the 
insured with either express or implied permission. As Wells was doing something 
radically different from that which he was authorized to do, there was no liability 
on the part of the appellee. 

Finding no error in the lower court’s disposition of this case, judgment 1s 
affirmed. 
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uld 1. INSURANCE. 
his \Vhere insurance company’s authorized agent issues and delivers fire policy with 
red knowledge of falsity of recitals therein or condition rendering it null and void 
ells W issued, right to complain of false recitals or deny liability because of such 
Was condition is waived. 
(For other cases, see Insurance, Dec. Dig. § 389[1].) 

2, INSURANCE. 

Evidence held sufficient to take to jury question whether insurer’s right to 
mplain of falsity of recitals in automobile fire insurance policy as to vearly model 
automobile and actual cost thereof was waived by its agent’s issuance and de- 

livery of policy with knowledge of falsity of such recitals. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 

Evidence in action on automobile fire insurance policy held sufficient to support 
jury's findings that defendant’s agent knew actual cost of automobile when he issued 
policy falsely reciting such cost, that such recital was not material to risk nor re- 
lied on by insurer or agent, that ordinarily prudent person, reading recitals as to 
year and model, would not have been led to believe that car was model of year 

1, and that there was no yearly model for such car. 

For other cases, see Insurance, Dec. Dig. § 665[3, 8].) 

4. INSURANCE. 

Statement “material to the risk,” within statute declaring provision in insurance 
policy that false statement therein shall render it void or voidable ineffective, unless 
such statement was material to risk, is statement concerning fact which would in- 

ris- duce insurer to decline insurance or charge higher premium (Rev. St. 1925, art. 

125 3043) 

~ (For other cases, see Insurance, Dec. Dig. § 255.) 

a 3. INSURANCE. _ 

ian Evidence in action on automobile fire insurance policy held sufficient to support 

lity jury's finding that misstatement in policy as to actual cost of automobile was not 

oa material to risk (Rev. St. 1925, art. 5043). 

no! (For other cases, see Insurance, Dec. Dig. § 665[3].) 

vith il. INSURANCE. 


? ’ n - a ‘ alt ah ‘ . - 
, 26 Insured’s recovery on automobile fire insurance policy limiting insurer’s li- 
: t 


\ 


ability to cost of replacing automobile with another of like kind and quality, should 
lave been restricted to sum for which jury found, without objection, that automo- 
le could have been replaced, though it found that difference between actual value 
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of car immediately before and after fire exceeded such sum (Rev. St. 1925, art. 
2209; Vernon’s Ann. Civ. St. art. 2211). 

(For other cases, see Insurance, Dec. Dig. § 495.) 

Appeal from District Court, McLennan County; D. W. Bartlett, Judge. 

Action by R. H. Stewart against the Ohio Casualty Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reformed, and affirmed as reformed. 

Jos. W. Hale, of Waco, for appellant. 

Weatherby & Rogers, Tom. P. Scott, and B. A. Garrett, all of Waco, for ap- 
pellee. 

GALLAGHER, Chief Justice. 

This suit was instituted by appellee, R. H. Stewart, against appellant, Ohio 
Casualty Insurance Company, to recover on a fire insurance policy issued to him by 
appellant on a Franklin automobile, which was damaged and practically destroyed 
by fire. The liability of appellant was, by the terms of said policy, limited to $1- 
700. Appellant denied liability on the ground that certain recitals therein with 
reference to the description of the car insured and cost thereof to appellee were 
untrue, and upon the further ground of an alleged untrue statement in the proofs 
of loss submitted by appellee. The testimony on the latter issue was conflicting 
and no jury finding thereon was invoked. The case was submitted to a jury on 
special issues. The court, upon the answers returned by the jury thereto, rendered 
judgment in favor of appellee against appellant for the sum of $1,640. Hence this 
appeal. 


’ 


Opinion. 

Appellant presents a group of assignments in which it contends that the policy 
sued upon contained false statements with reference to the description of appellee's 
car and the purchase of the same by him; that such statements were concerning 
matters material to the risk; that the falsity of such statements rendered such 
policy void and wholly insufficient to authorize or support a recovery by appellee 
thereon; and that the court erred in refusing its request for a peremptory instruc- 
tion. Appellant’s contentions are based on recitals in the following paragraphs of 
the policy: 


V. The following is the description of the automobile: 
Year Model | Trade Name l'ype of Body Serial | Motor 
(If truck state tonnage) Number Number 


—=—=—[_—[=[=[====—=_=—=—$—<—=_=_{_@c<*—=cKc<_*=*=aii—EI>>—_[_ i _____s_- 


1930 eens Franklin Rdster. | 37-193592 | 35-141708 


List Price Number Cylinders 
$2885. 6 





“VI. The facts with respect to the purchase of the automobile are as follows: 

“Purchased by the Assured, Month Oct. Year 1930. New or Used New. Ac- 
tual Cost to Assured Including Equipment $3135.00.” 

\ppellant’s first specific contention in this connection is that the word “Year” 
over the figures “1930” in the first column, and the word “Model” over the blank 
line in the second column, of paragraph V above, constitute in legal effect a state- 
ment that appellee’s car was a 1930 model, and that such statement was false. Ap- 
pellant also contends that the statement in paragraph VI above that the actual 
cost of the car to appellee was $3,135 was false. No other statements therein are 
challenged. . 

Appellee purchased said car in October, 1930. He paid therefor the sum ot 
$1,775 in cash and his used Packard car. He was at that time, and at the time of 
the issuance of the policy sued on, a dentist, and maintained an office in the city of 
Waco in which he was actively engaged in the practice of his profession. He dis- 
claimed any technical knowledge of automobiles in general and also of this par- 
ticular car. W. A. Fort, at the date of the purchase of said car by appellee and 
continuously thereafter, owned and operated an insurance agency in said city. Fort 
knew that appellee had purchased a new car and asked to be allowed to write the 
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insurance upon it, to which he consented. Appellee testified affirmatively that W. 

A. Fort came to his office to get the information upon which to prepare the policy; 

that he told him he did not know a thing in the world about the technical descrip- 
tion of his car, and referred him to one Sterling, from whom he purchased the 
same, and to the car itself in a downtown storage garage. He further testified 
that he did not name any amount for which the policy was to be written but left 
that entirely to Fort. Sterling testified affirmatively that he was the Franklin 
dealer at Waco: that W. A. Fort called on him in October, 1930, to ask for infor- 
mation to enable him to write a policy on appellee’s car; that he was sure that he 
gave him all the information asked for, which was the serial number, the engine 
number, the model and price, including list price and delivered price; and that he 
told him the real terms of appellee’s purchase. Said witness also testified that the 
list price of the car sold appellee was $2,885; that the delivered price thereof was 
$3,135, but that just about the time of the sale to appellee he was, for the first 
time, offering a special discount of $500 on such delivered price for a cash sale. He 
further testified that Franklin cars were not described or designated by yearly mod- 
els. The Fort agency issued and delivered to appellee an insurance policy on his 
car. This policy expired in October, 1931, and said agency issued to appellee a re- 
newal thereof. Appellee testified affirmatively, in substance, that he did not read 
either of said policies because he had referred the agent to the proper sources to ob- 
tain accurate information. Both these policies were issued by said agency for some 
company other than appellant. The Fort agency, for some reason, canceled the 
latter policy on January 6, 1932. W. A. Fort was at that time the authorized agent 
of appellant, with power to make contracts of insurance by countersigning and de- 
livering policies effective at once. Apparently desiring to retain this particular 
business for his agency, Fort issued and delivered to appellee the policy sued on 
in this case in lieu of the policy so canceled. Appellee testified affirmatively that 
he first he knew of the cancellation of his former policy and the issuance of the 
ne sued on was that Fort came to his office and told him, in substance, that he 
wanted the policy appellee had on his car as he had written another policy for him 
in a different company; that not a question was asked about the description of the 
car, its cost, or anything else; that the amount of insurance named in the face of 
the new policy was not even mentioned. He further testified that he never at any 
time told Fort that said car was a 1930 model, nor that he paid $3,135, or any 
ther particular sum, therefor. Fort testified that the statements contained in the 
policy sued on with reference to the year, motor number, serial number, and actual 
cost of the car to appellee were taken from such former policy. While there were 
some conflicts in the testimony, such conflicts were immaterial in passing upon ap- 
pellant’s request for a peremptory instruction. 

[1, 2] Appellee contends that the testimony above recited showed prima facie 
at least that he was in no way responsible for the recitals in the policy which ap- 
pellant claims were false; that he did not make any such statements to Fort; and 
that Fort had theretofore undertaken to acquire and did acquire from Sterling 
actual knowledge with reference to the model of his car and the cost thereof to 
him. Our courts have repeatedly and consistently held that where an authorized 
agent of an insurance company issues and delivers a policy knowing that the re- 
citals therein are untrue, or that a condition exists which, under the terms of such 
policy, renders it null and void at the time of its issuance, the right to complain of 
the { falsity of such recitals or to deny liability on account of the existence of such 
condition is waved. Our Supreme Court, in Wagner & Chabot v. Westchester 
Fire Insurance Co., 92 Tex. 549, 554, 555, 50 S. W. 569, 572, so held, and stated 
the reason for such holding in the following language: “The ground upon which 
the courts hold that such a. are waived under the given state of facts is 
broadly stated in Insurance Co. v. Ende [65 Tex. 118], cited above, by Judge Stay- 
ton, in the following quotations pers the authors named: ‘To deliver a policy with 

ull knowledge of facts upon which its validity may be disputed, and then to insist 
upon these facts as grounds of avoidance, is to attempt a fraud. This the courts 
will neither aid nor presume; and when the alternative is to find this, or to find 
that, in accordance with honesty and fair dealing, there was an intent to waive the 
known ground of avoidance, they will choose the latter. Such an issue is tanta- 
mount to an assertion that the policy is valid at the time of delivery and is a 
waiver of the known ground of invalidity,—citing May, Ins. § 497. In support of 
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the same proposition, Judge Stayton quotes as follows: ‘The insurer is estopped 
from setting up ths breach of any condition of the policy when at the time of its 
issue it knew that the condition was inconsistent with the facts, and the assured 
las been guilty of no fraud. * * * When the insurer issues a policy to the assured 
without any written application, containing conditions inconsistent with the risk, 
* * * it is estopped from setting up a breach of such conditions in defense of an 
action upon the policy,’—citing 2 Wood, Fire Ins. § 427. The proposition is sus- 
tained by a large number of authorities cited by the learned judge who wrote that 
opinion. Judge Stayton added the following: ‘Under the facts shown to have 
existed, it must be held that the appellant, by receiving the premium for insurance 
with knowledge of the true state of the title of the property insured, is estopped 
from denying the right of appellee to recover on the ground that the interest of 
the assured in the property was other than the entire, unconditional, and sole own- 
ership, for his own use and benefit.’ ” gos also, Camden Fire Ins. Ass’n vy. Suther- 
land (Tex. Com. App.) 284 S. W. 927, 928, pars. 1 and 2; American Insurance Co. 
v. Maddox (Tex. Civ. App.) 60 S.W.(2d) "1074, 1078, pars. 1 to 3, inclusive; Lon 
don & Lancashire Ins. Co. vy. Hinwas (Tex. Civ. App.) 68 S.W.(2d) 1056, 1059, 
par. 11; New York Underwriters Ins. Co. v. Brittain (Tex. Civ. App.) 62 S.W.(2d) 
168 et seq. The trial court did not err in refusing appellant’s request for a per- 
emptory charge. 

[3] Appellant, by various assignments of error, assails the sufficiency of tly 
evidence to support the findings of the jury adverse to it on the issues relating to 
its contention that certain recitals in the policy sued on were false, and also the 
sufficiency of such findings to support the judgment rendered. The findings of the 
jury relating to the issue of false recitals were, in substance, as follows: 

~(1) W. A. Fort knew at the time he issued the policy sued on the facts wit! 
reference io the actual cost of appellee’s car. 

(2) Said car did not cost $3,135. 

(3) The recital in the policy that the car cost $3,135 was not material to the 


(4) Appellant did not rely upon said recital 

(5) Appellant’s agent Fort did not rely on said recital. 

(6) Neither appellant nor its agent Fort discovered that the car did 
appellee $3,135 

(7) An ordinarily prudent person would not, by reading the recitals with 1 
ence to year and model contained in the policy, be led to believe that said car 
a 1930 year model. 

(8) The recitals with reference to year and model contained in the polic 
not mean that said car was a 1930 vear model. 

(9) There was no yearly model for said car. 

\ppellant in its pleadings charged appellee with responsibility for the truth of 
the recitals contained in the policy because he accepted and retained the same. Th¢ 
language thereof with reference to the year and model of the car is found in 
paragraph V of the excerpt therefrom above quoted. Appellant alleged in that 
connection that the clear intent and meaning of the language so used was that said 
car “was a 1930 year model,’ and that an ordinarily prudent person reading the 
same would so understand and believe. It appears from appellant’s said pleadings 
that it in effect conceded that the language under consideration was ambiguous, and 
that the real meaning of the same, or the sense in which it would be understood by 
an ordinary reader, was to be ascertained from consideration thereof in the light 
of the testimony introduced in connection therewith. As hereinbefore recited, the 
witness Sterling testified er that Franklin cars were not described or desig- 
nated by yearly models, hut by a serial number and a separate number for each 
car of such series, and that the production or manufacture of the series to which 
appellee’s car belonged extended into the year 1930. The serial number and the 
number of the particular car purchased by appellee were correctly recited in direct 
connection with the recitals concerning the year and model as aforesaid. The is- 
sues submitted to the jury in this connection were in harmony with the allegations 
of appellant’s petition and invoked thereby, and we cannot say, in view of the tes- 
timony as a whole, that they are without support therein. 

[4, 5] Appellant’s contention that the finding of the jury that the recital, in the 
policy, that the cost of said car to appellee was $3,135 was not material to the risk 
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is without support in the evidence, presents a more interesting question. Article 
3043 of our Revised Statutes declares, in substance, that any provision in a policy 
of insurance which provides that any statement made therein, if untrue or false, 
shall render the same void or voidable, shall be of no effect and shall not consti- 
tute any defense to a suit thereon unless it be shown that such untrue statement 
was material to the risk, and that whether it was material shall be in each case a 
question of fact to be determined by the court or jury trying the same. The policy 
in this case correctly recited the abbreviated serial number and the number of the 
particular car. There was testimony that with this information all pertinent facts 
concerning such car could be readily ascertained from reference books currently 
used in writing auto insurance. The list price is perhaps the most stable element 
in determining the sales price of a car. The list price of appellee’s car was $2,885, 
and was correctly recited in the policy. Appellant's witness Warmoth testified 
that the amount of insurance which will be written on a car is determined entirely 
by the age and list price thereof. He further testified that it was customary to 
write insurance for the full amount of the list price of a current model for the 
first year of use, and 75 per cent. of such list price on renewal for the second year. 
The policy sued on was for the second year and, according to such schedule, might 
have promised as indemnity in case of total loss the amount of $2,163, or $463 
more than the limit of indemnity promised by the policy upon which this suit is 
based. Said witness further testified that the amount of insurance written on a 
car would be the same if the owner had won it in a raffle or if it had been given 
to him: that in such a case the list price would control. There was testimony that 
appellee’s car had received special care and frequent and skillful service. Ap- 
pellant’s witness W. A. Fort testified that even if the cost of the car to appellee 
were only $2,635, as contended by appellant, he would have written $1,844 insurance 
thereon if requested, or $144 more than the limit of liability stipulated in the 
policy in suit. While such policy is referred to as one for $1,700, a careful reading 
if the same discloses that the real obligation assumed by appellant therein is merely 
to pay the actual cash value of any loss or damage at the time the same occurs, 
and that the so-called amount of insurance named in the face of the policy is a 
mere limitation for appellant’s protection in event that greater loss or damage has 
been sustained. The article of our statutes hereinbefore cited provides in express 
terms that whether an untrue statement in a policy of insurance is material to the 
risk, is in each case a question of fact to be determined by the court or jury trying 
such case. A statement “material to the risk” is one concerning a fact which would 
induce the insurer to decline the insurance or to charge a higher premium. Home 
Insurance Co. v. Currie (C. C. A.) 54 F.(2d) 203, 206, par. 13; St. Paul Fire & 
Marine Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755, par. 2. The finding of 
the jury that the misstatement in the policy with reference to the cost of the car 
to appellee was not material to the risk is not without affirmative support in the 
evidence, and we have therefore no right to disturb the same. Bulli Dog Auto 
Ins. Co. v. Crowley (Tex. Civ. App.) 281 S. W. 622, 623, pars. 4 and 5. Appellant 
cites in this connection the case of Indiana & Ohio Live Stock Ins. Co. v. Smith 
(Tex. Civ. App.) 157 S. W. 755, 756. The subject of the insurance in that case 
was a horse. The policy was issued upon written application in which the owner 
represented that said horse was then worth $3,000; that he paid that 
amount for it; and that it was unmortgaged. He had in fact paid 
nly $1,260 for said horse and the same was mortgaged with other prop- 
erty for $2,500. Said representations were therefore grossly inaccurate and ap- 
parently inexcusably false. The testimony showed affirmatively that the insurer 
relied thereon, was induced thereby to issue the policy, and would not have done 
so had it known that they were false. The policy written was for the sum of 
$1,200, practically the whole amount paid for the horse. A horse cannot be said 
to have a standard value, like a car of a particular make and model, but its value 
is dependent on its particular qualities in which it may differ greatly from other 
horses in the same market. Necessarily, the amount paid in purchasing a horse, 
as a circumstance tending to show its value, is of greater weight than the price 
paid for a standard article of merchandise, like a car of a particular make, model, 
and age. Our holding herein is not in conflict with the holding in that case. 

[11] Appellant presents an assignment of error in which it contends that the 
gment rendered against it is, under the findings of the jury, excessive, and 
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that same should in no event have exceeded $1,500. The jury found that the 
actual cash value of the car immediately before the fire was $1,700 and that its 
actual cash value immediately after the fire was only $60. The jury, however, 
further found that it would have cost only the sum of $1,500 to replace said car 
with another of like kind and quality. Notwithstanding the latter finding, the court 
rendered judgment in favor of appellee for the sum of $1,640. The policy 
expressly provided that appellant’s liability for loss or damage to said car should 
not exceed what it would cost to replace the same with another of like kind and 
quality, and such provision was duly pleaded. Appellee attempts to justify the 
action of the court in disregarding the finding of the jury on such issue on the 
ground that such finding is without support in the evidence. Article 2209 of our 
Revised Statutes provides, in substance, that where a special verdict is returned, 
the court shall render judgment thereon unless set aside. Article 2211 of said 
statutes, prior to the amendment thereof hereinafter discussed, provided that the 
judgment of the court should conform to the pleadings and the verdict. These 
articles had, prior to such amendment, remained unchanged for many years. Our 
Supreme Court in Waller v. Liles, 96 Tex. 21, 23, 70 S. W. 17, construed them to 
require the court to render judgment upon findings of the jury on issues raised by 
the pleadings though without any support in the evidence or against the undis- 
puted evidence. See, also, Ablowich v. Greenville National Bank, 95 Tex. 429, 431 
et seq., 67 S. W. 79, 881; Henne & Meyer v. Moultrie, 97 Tex. 216, 77 S. W. 
607: Massie v. Hutcheson (Tex. Com. App.) 270 S. W. 544, 545, par. 1; Reese 
v. Reese (Tex. Civ. App.) 289 S. W. 1023, 1024, par. 2 (writ refused). None of 
the foregoing cases involved an order of the court setting the verdict aside and 
granting a new trial, as provided in said article 2209. The Forty-Second Legisla- 
ture, at its regular session in 1931 (chapter 77, § 1) amended said article 221] 
(Vernon’s Ann. Civ. St. art. 2211) by adding a provision authorizing the trial 
court, on motion and reasonable notice, to disregard any special issue finding 
which has no support in the evidence. No such proceeding was had in this case, 
and the record nowhere discloses why the court disregarded said finding and 
rendered a judgment inconsistent therewith. Several of our Courts of Civil Appeals 
have held that a trial court, absent proper motion and notice, has no authority 
to disregard a jury finding on an issue duly pleaded and render judgment con- 
trary thereto, notwithstanding such issue may be wholly without support in the 
evidence. St. Louis, B. & M. Ry. Co. v. Huff (Tex. Civ. App.) 66 S.W.(2d) 373, 
pars. 2 and 3; Smith v. El Paso & N. E. R. Co. (Tex. Civ. App.) 67 S.W.(2d) 
362, par. 11; Parks v. Hines (Tex. Civ. App.) 68 S.W.(2d) 364, pars. 1, 2 and 
3; St. Louis B. & M. Ry. Co. v. Simmonds (Tex. Civ. App.) 50 S.W.(2d) 343; 
Coleman v. Rollo (Tex. Civ. App.) 50 S.W.(2d) 391, par. 5. Since the policy 
provided that liability of appellant should in no event exceed the cost of replacing 
the appellee’s car with another of like kind and quality, and since the jury found 
that the same could have been so replaced for the sum of $1,500, and since such 
finding was not assailed by appellee as authorized by article 2211 as aforesaid, the 
court in rendering judgment for appellee should have restricted his recovery to 
said sum. Appellee’s recovery against appellant is therefore reduced to the sum of 
$1,500. 

We have examined all the other contentions presented by appellant and have 
reached the conclusion that none of the same justify or require the reversal ot 
the judgment, and the same as here reformed is affirmed. 


LEWIS v. STATE AUTOMOBILE MUT. INS. CO. No. 7826. 
Supreme Court of Appeals of West Virginia. Oct. 2, 1934. 
As Corrected on Denial of Rehearing Dec. 20, 1934. 
177 Southeastern Reporter 449. 

INSURANCE. 

Where facts that automobile was used and purchase price thereof were cor- 
rectly stated to insurer’s agent in oral application for theft policy, insurer making 
erroneous insertion in policy was estopped to assert falsity as defense to policy, 
in absence of insured’s knowledge of erroneous insertion. 

(For other cases, see Insurance, Dec. Dig. § 379{1].) 

Syllabus by the Court. ’ 

Where facts regarding a risk are correctly stated to the agent of an insur- 

ance company in an oral application for a policy, and the company makes errone- 
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ous insertion of such facts in the warranty in the policy, upon which the same is 
issued, the company is estopped to assert their falsity as a defense to the policy, 
in the absence of knowledge of such erroneous insertion on behalf of the insured. 

Error to Circuit Court, Cabell County. 

\ction by W. M. Lewis against the State Automobile Mutual Insurance Com- 
pany. Judgment for defendant, ahd plaintiff brings error. 

Judgment reversed, verdict set aside, and new trial awarded. 

Thomas West, of Huntington, for plaintiff in error. 

Fitzpatrick, Brown & Davis and Edmund A. Marshall, all of Huntington, for 
defendant in error. 

Woops, President. 

This is an action on a contract of insurance for damages to a certain Auburn 
automobile, due to theft. Upon the conclusion of the introduction of plaintiff's 
evidence, the court directed a verdict for the defendant. A writ of 
awarded the plaintiff. 


Prior to the law action, the plaintiff had instituted a suit in equity for the 
purpose of reforming the policy declared on and recovering damages thereunder. 
A demurrer to the bill having been sustained, the case, on motion of the plaintiff, 
was transferred to the law side of the court, and a statutory declaration filed 
Since no objection was taken to the court’s action in the equity suit, and no 
appeal sought, that phase of the proceeding is not properly before us. 

Specifications of defense were filed denying plaintiff’s right to maintain his 
action on the ground that he had, in his application, represented the car to be 
“New” and the purchase price as “$1,750,” when in fact is was a secondhand car, 
and purchased for $800 cash: and further that, by reason of his acceptance of 
the policy, he had, under “Schedule of Warranties,” specifically warranted such 
facts to be true. 

It appears from plaintiff’s evidence that the car was purchased on May 24, 
1932, from the Bruce Perry Motor Company, through one Carson, agent, for $800 
cash. At that time plaintiff informed Carson, “I do not like to drive it without 
it being insured.” The latter replied that he would make the matter right, and 
called a Mr. Southworth, agent for defendant company, over the phone, and told 
him in effect, in the presence of plaintiff, that he (Carson) was selling Lewis a 
car, a used 1931 model Auburn (giving the motor serial number); that Lewis 
had paid $800 cash for it; that it was worth at least $1,350 or $1,400; and that 
Lewis desired $1,000 insurance on the car. To this conversation the agent replied, 
“It is covered right now.” The foregoing conversation was testified to by Lewis 
and Carson. Lewis says that he never got the insurance policy personally. A 
nurse at his hospital says that some man came in one day thereafter and handed 
her a paper, which she placed in one of the drawers of the doctor’s desk. Some 
time thereafter Lewis’ wife, noting that the paper seemed “to be an insurance 
policy,” put it with the doctor’s papers. The plaintiff, however, does not remember 
anything about its delivery. After refusal of the company to recognize claim, he 
asked his wife to get the policy. Max Hockenberry, an automobile mechanic, who 
saw the car a few days prior to the theft, placed its value at that time at $1,250 
to $1,300. And, according to plaintiff’s testimony, the car was not worth more 
than $350 to $400 to him after its recovery. It appears that the car was stolen 
\ugust 11, 1932, by a band of desperadoes, who used it that same night in a 
holdup of a filling station in the neighborhood. The evidence is to the effect that, 


when returned, the top was off, the axles bent, and the car otherwise very badly 
treated. 


error Was 


It is apparent, in the absence of testimony to the contrary, that the evidence 
submitted on behalf of plaintiff is sufficient to establish the correctness of the 
statements regarding the risk, in so far as the insured was concerned. Therefore 
any error in regard thereto must be charged to the insurer. Code 1931, 33-7-13: 
Bays v. Insurance Ass’n (W. Va.) 171 S. E. 253, 254. To like effect: Coles v. 
Insurance Co., 41 W. Va. 261, 23 S. E. 732; Deitz v. Insurance Co., 31 W. Va. 
831, 8 S. E. 616, 13 Am. St. Rep. 909. 

But what is the effect of the warranty in the policy to the effect that the car 
Was purchased new at actual cost of $1,750? By the terms of the policy, the 
insurer, “in consideration of the premium and statements set forth in the schedule 
of warranties, which the assured makes and warrants to be true by the accept- 
ance of this policy or the benefits thereof, does, during the term hereof hereby 
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insure Dr. W. M. Lewis,” etc. The insurer takes the position that, since certain 
statements set up in the schedule of warranties regarding the car are not in fact 
true, plaintiff is estopped from setting up a claim under the policy. It refers to 
the statement in Bays v. Insurance Ass’n, supra, that “ignorance of a provision 
of one’s policy is a very different thing from ignorance of the fact that the com- 
pany’s agent has misstated facts furnished him by: the assured.” And that plaintiff 
is guilty of laches in not reading the policy sooner and in not sooner seeking relief. 

Although it seems to be very generally accepted that the insured cannot 
escape the effect of the conditions of a policy on the ground of ignorance, due to 
failure to read his policy, it being his duty to examine it, a number of courts 
hold that the insured is not necessarily estopped, by receiving and retaining the 
policy, from setting up a variance between the agreement and the written con- 
tract. McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64: 
McElroy vy. British American Assur. Co. (C. C. A.) 94 F. 990; Rake & Son vy, 
Century Fire Ins. Co., 148 Iowa, 170, 125 N. W. 207: Dryer v. Security Fire Ins 
Co. (Iowa) 82 N. W. 494; Pfiester v. Missouri State Life Ins. Co., 85 Kan. 97, 
116 P. 245; Kister v. Lebanon Mut. Ins. Co., 128 Pa. 553, 18 A. 447, 5 L. R. A. 
646, 15 Am. St. Rep. 696. The foregoing cases are based on the theory that an 
applicant for insurance is entitled to assume, in the absence of evidence, that the 
agent has prepared his application according to the agreement made between them, 
and that the insurer has written the policy in accordance to the application, and is 
not chargeable with negligence for failure to examine stich instruments to discover 
errors and omissions. 

To permit an insurer to hide behind an express warranty in tlie contract as 
to a certain pertinent fact regarding the property insured would viriually defeat 
the rule applied in the Bays Case, wherein we held that the insured had a right 
to presume that the agent made proper entries in the application, although the 
policy provided that: “If any false statements are made in said application this 
policy shall be void.” According to the evidence, the insured had no knowledge 
of the agent’s mistake or fraud until after the car had been stolen. 

In the absence of any testimony to the contrary, the evidence submitted on 
behalf of the plaintiff, under the rule existing where the court strikes the evidence 
on motion of the opposite party, is sufficient to support a verdict for the plaintiff 
Estep v. Price, 93 W. Va. 82, 115 S. E. 861. 

\Ve therefore reverse the judgment of the trial court, set aside the verdict, 
and remand the case for a new trial. 

Judgment reversed; verdict set aside: new trial awarded. 
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CASUALTY 


FESSENDEN SCHOOL, Inc. v. AMERICAN MUT. LIABILITY INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 7, 1935. 
193 Northeastern Reporter 558. 
INSURANCE. 


Obligation of insurer under standard compensation policy to defend actions 
against insured employer, being determinable by whether insurer would be bound 
to indemnify employer if plaintiff prevailed upon allegations of declaration, did 
not include obligation to defend action against insured boarding school by waitress 
who received room on school premises as part of her pay, for school’s negligence 
in failing to keep common halls and stairways lighted and safe, resulting in 
waitress falling on stairway, where waitress’ declaration alleged and was based 
on theory that waitress was tenant or boarder (G. L. [Ter. Ed.] c. 152, § 1 et 
seq We 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

\ppeal from Municipal Court of Boston, Appellate Division; J. G. Brackett, 
Special Judge. 

\ction of contract by the Fessenden School, Inc., against the American 
Mutual Liability Insurance Company. From an order by the appellate division of 
the Boston municipal court, entered on report, etc., reversing a finding for defend- 

and ordering judgment for plaintiff in the sum of $837.70, defendant appeals. 

Reversed and rendered. 

G. Gleason, of Boston, for appellant. 

J. P. Sullivan, of Boston, for appellee. 

Pierce, Justice. 

his is an action of contract brought in the municipal court of the city of 

recover a sum of money expended by the plaintiff in defending an 
brought against it by one Ada Gauthier, an employee of the plaintiff, for 
personal injuries received by her. The case was submitted to the trial judge upon 
case stated and the pleadings. The judge denied certain requests of the plaintiff, 
made findings of fact, found for the defendant and reported the case to the 
appellate division. The appellate division reversed the rulings of the trial judge, 
and ordered judgment to be entered for the plaintiff for $837.70 and interest from 
he date of the writ. The case is before this court on the appeal of the defendant 
the final decision of the appellate division. 


he pertinent facts are as follows: The plaintiff operates a private boarding 
ol for boys. It became an insured person under the Workmen’s Compensation 
Act (G. L. [Ter. Ed.] ¢. 152) by the payment to the defendant of a premium, 
provided for in the policy, which was based upon the entire remuneration earned 
during the policy period by the employees of the plaintiff. One Ada Gauthier 
was employed by the plaintiff as a head waitress. She received as compensation 
for her services $50 a month and in addition thereto her board and room, being 
required to live on the premises of the plaintiff. She was on duty while meals 

served in the dining room, and was subject to calls at other times during 

y and in the evening, in case she should be needed for serving any meals 
r refreshments in the dining room outside of the regular fixed meal times. Her 
room was on the second floor of a building known as the “New Annex.” Shortly 
before midnight of October 3, 1924, while she was still in the employ of the 
laintiff and was on her way to the bathroom, she fell down a stairway, receiving 
njuries. The bathroom was located at the end of the corridor into which the 
door of her room opened, and the doorway entering the stairway was adjacent 
to the door entering the bathroom. The corridor was equipped with electric lights 
but during the night they were turned off by the employees in order that the lights 
would not shine through the transoms of the dining room employees and annoy 
them while sleeping. The corridor was not lighted at midnight on October 3, 
1924. and she entered the stairway door by mistake and to her injury. Due notice 
of the injuries received was given to the defendant by the plaintiff, and the 
defendant, through its agents, investigated the facts concerning the injury and 
had a medical examination made of said Ada Gauthier. Ada Gauthier gave n@ 
notice at the time of her employment of claiming common-law rights, as required 
r _ L.. (Ter. Beé) ¢, eS St. 


1D 
b 
1 
l 


'va writ dated June 22, 1925, one Ada Gauthier brought an action at law 
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against Frederick J. Fessenden to recover a claim for damages sustained by a 
fall down a stairway. Succinctly stated, the declaration in this action alleges in 
count 1 that she was employed by Fessenden; that by reason of occupying a 
portion of the premises as a part of her compensation for services she became a 
tenant; and that the defendant negligently failed to keep the premises in a safe 
condition, as a result of which she sustained injuries. She also alleged, in count 
2, that as an employee she had been invited by Fessenden to use a certain room 
on the premises so she could better serve him in her employment: that sh 
accepted the invitation; that the defendant was bound to keep the stairs, hallways 
and passageways connected with said room properly lighted at all times when th 
occasion demanded; and that he negligently kept this hallway in an unsafe condi- 
tion, which resulted in her injuries. Subsequently said action was amended } 
substituting therein as the defendant “The Fessenden School, Incorporated.” Due 
notice in accordance with the terms of the policy was given the defendant in the 
present action by the substituted defendant in the action of Ada Gauthier, and 
demand was duly made upon it to defend said action, which the defendant refused 
to do. Upon a demurrer being filed by “The Fessenden School, Incorporated,” the 
plaintiff Gauthier again amended her declaration. The amended declaration, 
exhibit “D” did not allege that she was an employee of Fessenden or of the 
Fessenden School, Incorporated. It alleged in count 1 that she was a tenant, and 
in count 2 that she was a boarder, and in each count the plaintiff founded her 
cause of action upon the defendant's negligence and failure to keep the common 
halls, passageways and stairways lighted and in safe condition. The defendant 
the Fessenden School, Incorporated, answering the amended declaration, denied 
h and every allegation in the plaintiff’s writ and amended declaration contained 
therein: alleged the contributory negligence of the plaintiff: that the plaintiff 
assumed the risk of the alleged accident; that the plaintiff at the time of the 
injury “was in the employ of the defendant”; that “the defendant was a sub- 
scriber under the provisions of General Laws, Chapter 152 * * * and that the 
plaintiff had at no time given notice in writing to the defendant under the terms 
of said Act that she claimed a right of action at common law to recover dam- 
ages for personal injuries and that hence her right of action at common law was 
waived.” Upon the refusal of the defendant in the present action to defend th 
action based upon the amended declaration, exhibit “D,”’ the Fessenden School 
Incorporated, conducted the defence and employed counsel for that purpose, leave 
having been granted to it to employ its counsel and conduct such defence without 
in any way prejudicing its rights against the present defendant under the policy of 
insurance. Said action at law was tried in the Superior Court to a jury on the 
amended declaration, exhibit “D,” and on September 5, 1929, a verdict was directed 
by the judge for the defendant in said action. On September 30, 1929, judgment 
was entered upon said verdict in favor of the defendant. Subsequently Ada 
Gauthier made claim for compensation against the defendant in the present action, 
the American Mutual Liability Insurance Company, which was settled by a com- 
promise payment of a lump sum. 

In conducting the defence the plaintiff the Fessenden School, Incorporated, paid 
out $837.70. Demand therefor was made upon the present defendant, and 
refused to pay. The defendant contends that the trial judge was right, and that 
the appellate division was not justified in ordering judgment for the plaintiff. It 
bases its contention upon the allegation that a proper construction of the policy 
(exhibit A, printed in the record) does not require the defendant insurance com- 
pany to defend a case in which a plaintiff bases her claim against (the assured) 
the Fessenden School, Incorporated, upon the relationship of tenant and landlord 
and not upon the relationship of employee and employer; that the declaration b) 
reason of the amendment after demurrer, alleges in substance that Ada Gauthier 
was not an employee; that the action was brought against the Fessenden School, 
Incorporated, not as an employer but as a landlord; that the test of the insurance 
company’s obligation under its policy to defend the insured is not whether a 
plaintiff was an employee, which can be determined only at the end of a lawsuit! 
but whether the suit is based upon the relationship of employee and employer 

The plaintiff rests its contention that it was the duty of the defendant insur- 
ance company to defend the action upon paragraph III of the insurance policy, 
which reads: “IIIl. To Defend, in the name and on behalf of this employer, an} 
suits or other proceedings which may at any time be instituted against him 
account of such injuries, including suits or other proceeding alleging such injuries 


Cl 
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and demanding damages or compensation therefor, although such suits, other pro- 
ceedings, allegations or demands are wholly groundless, false or fraudulent.” It 
contends that by this paragraph the defendant’s undertaking was not limited to 
suits against the employer alleging in terms a personal injury to an employee, but 
that the policy also provided for the defence of suits on account of personal 
injuries to employees, which means suits arising out of personal injury received 
by an employee, even though it is not alleged that at the time of the injury 
there existed between the plaintiff and the defendant the relationship of employee 
and employer; and that “This construction of the defendant's undertaking in 
respect to the defense of suits is further supported by the fact that paragraph 
III of the policy provides for an additional class of suits * * * namely, suits 
alleging such injuries, although such suits are wholly groundless, false or fraudu- 
lent,” the proviso being for the defence of any suits or other proceedings which 
may at any time be instituted against-him (the employer) on account of such 
injuries, and it further contends that “If it were necessary that a suit instituted 
n account of such injuries had to allege specifically in terms such an injury, 
t! there would be no necessity for the provision including suits alleging such 
1¢ ~ 

[It is the defendant's contention that the coverage given by a standard work- 
men’s ouieeaation and employers’ liability policy, which is the type of policy the 
Fessenden School, Incorporated, had, is (1) to pay compensation to an employe¢ 
i the insured employer when the employee received an injury arising out of and 
the course of his employment in accordance with the provisions of the Work 
1's Compensation Law of the state named, and (2) to defend the employer 
inst any common-law claim which any employee may make against the em 
is such because of personal injuries sustained by the employee. It further 

ends that this type of coverage has to do solely and entirely with personal 
uries to employees and claims made by such employees against their employers 


admitted by the defendant that under its policy it would have been 
bliged to defend the action as it stood when the original action was amended, 
ubstituting the Fessenden School, Incorporated, for Frederick J. Fessenden, 
was not insured; but it is contended by the defendant that when the declara- 
was again amended and the case tried on the amended declaration its obliga 
to defend ceased. This position is based upon the fact (1) that the policy is 
headed and described “Standard Workmen’s Compensation and Employers’ Lia- 
bil Policy,” and (2) that the insurance company agrees with the employer, 
‘named and described as such in the Declarations * * * as respects personal 
injuries sustained by employees,” that under agreement I (a) compensation will 
be paid, and that under agreement I (b) “this Employer” will be indemnified 
inst loss by reason of the liability imposed upon him by law for damages on 
unt of such injuries to such of said employees as are legally employed. 
*" The defendant desires it to be noted that “The policy contract was 
not with the Fessenden School as a corporation or as a school, but with 
Fessenden School as an employer, named and described as such”: that the 
agreement to indemnify I (b) “this Employer” was therefore an agreement to 
indemnify, not the Fessenden School, Incorporated, but the Fessenden School, 
Incorporated, as an employer, and that the agreement to defend in the name and 
on behalf of this employer (agreement III) is an agreement to defend not any 
t brought against the Fessenden School, Incorporated, but a suit brought against 
as an employer; that the correct construction of agreement III is that the 
laim or suit must be made by the plaintiff as an employee against the insured as 
ployer; that under the first phrase of agreement III the insurance company 
frends such suits based upon real injuries by real employees, and under the sec- 
nd phrase the insurance company defends such suits where such injuries did not 
ccur or where the person bringing the suit is not an employee; that agreement 
[II must be construed with agreement I (b); and that an insurance company 
cannot defend a suit in which, if a judgment is obtained, the insurance company 
would not be obliged to pay the judgment. 
It is plain the insurance company would not have been bound under its policy 
ndemnify the plaintiff if the plaintiff Ada Gauthier had recovered judgment on 
declaration against the Fessenden School, Incorporated, as amended. We think 
contention of the defendant is sound, that the obligation of the defendant 
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insurance company is to be determined by the allegations of the declaration and it 
is not required to defend if it would not be held bound to indemnify the defend- 
ant in the action if the plaintiff prevailed upon the allegations of the declaration 
Ocean Accident & Guarantee Corp. v. Washington Brick & Terra Cotta Co., Lis 
Va. 829, 139 S. E. 513; Fulton Co. v. Massachusetts Bonding & Ins. Co., 198 
Tenn. 278, 197 S. W. 866; Bloom-Rosenblum-Kline Co. v. Union Indemnity Co., 
121 Ohio St. 220, 167 N. E. 884; United States Fidelity & Guaranty Co. v. Yazoo 
Cooperage Co., 157 Miss. 27, 127 So. 579; United States Fidelity & Guaranty 
v. Baldwin Motor Co. (Tex. Com. App.) 34 S.W.(2d) 815; Fidelity & Casualty 
Co. of New York v. Stewart Dry Goods Co., 208 Ky. 429..271 S. W. 444, 43 
AS Le Re Sas. 

The order of the appellate division was not justified. It must be reversed and 
judgment be entered for the defendant. 

So ordered. 

DORFMAN et al. v. CONTINENTAL CASUALTY CG., Inc. 
Supreme Couri, Appellate Division, Fourth Department. Nov. 21, 1934. 
276 New York Supplement 28. 

INSURANCE 


In action on robbery insurance policy covering property from 7 a. 
midnight, evidence held not to sustain verdict for insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Sears, P. J., dissenting. 

\ction by Philip Dorfman and Hyman Berghash, doing business under the as- 
sumed name and style of the Delevan Bailey Drug Company, ag ist the Conti- 
nental Casualty Company, Inc. From an adverse judgment and 0 er, the defend- 
ant appeals 

Judgment and order reversed on the facts, and a new trial ¢ ated. 

\rgued before Sears, P. J., and Taylor, Edgcomb, Thomps« ind Lewis, J] 

Gibbons, Pottle & Pottle, of Buffalo, for appellant. 

Hyman Carrel, of Buffalo, for respondents. 

Per Curiam 

We appreciate that we are reviewing a judgment based upon a second jury 
verdict in favor of plaintiff. However, according to the testimony of plaintiff and 
his witnesses Prozatsky and Dudziak, it would have been almost, if not quite, im 
possible for robbers to have perpetrated robbery or even to have entered the drug 
store with felonious intent before midnight. Adding to this the testimony of Mee- 
gan, Officers Keller and Kurtz, and Detective Vickers, the aggregate of credible 
evidence is so much in favor of defendant’s general contention that the verdict 
for the plaintiff should be held to have been against the weight of the evidence. 

Judgment and order reversed on the facts, and a new trial granted with costs 
to the appellant to abide the event. 

\ll concur, except Sears, P. J., who dissents and votes for affirmance on the 
ground that this second verdict for the plaintiffs, concededly supported by some evi- 
lence, should be sustained. (The judgment is for damages under a robbery in- 
surance policy covering property from 7 a. m. until midnight.) 


( 





